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'It is now increasingly felt that the principle of non-interference with the 
essential domestic jurisdiction of the States cannot be regarded as a protec- 
tive barrier behind which human rights could be massively or systematically 
violated with impunity ... The case for not impinging on the sovereignty, 
territoria1 integrity and politica1 independence of States is by itself indu- 
bitably strong. But it would only be weakened if it were to carry the implica- 
tion that sovereignty, even in this day and age, includes the right of mass 
slaughter or of launching systematic campaigns of decimation or forced 
exodus of civilian populations in the name of controlling civil strife or insur- 
rection.' 

JAVIER PEREZ DE CUELLAR (1 99 1) 

'Our worry stems out of our history when many of US, as colonial subjects, 
had no rights. The respect for sovereignty which the UN system enjoins is 
not an idle stipulation which can be rejected in the name of even the most 
noble gestures. And an essential attribute of that sovereignty is the principle 
of consent ... The UN cannot and must not be commandeered int0 forming 
an assistance brigade that will deliver its gifts by coercion. That will defi- 
nitely be unacceptable to US.' 

CHAIRMAN OF THE GROUP OF 77, IN THE GENERAL ASSEMBLY (1991) 



FOREWORD 
H.J. Zomer 

Early 1992 Dutch Interchurch Aid decided to organize an international 
seminar on one of the important questions in it7s work as an ecumenical 
body for international cooperation and solidarity. This seminar was one of 
the activities on the occasion of our fortieth anniversary. The title of this 
seminar, and thus the title of this report, came forward right from the start: 
"The right to humanitarian assistance in conflict situations". 

Our organization has over the years been involved in humanitarian aid in 
situations of conflict. In almost al1 cases we had discussions in the staff and 
in the board about the problems related to that type of humanitarian assis- 
tance. Not only about practica1 problems, such as logistics and insurances, 
but also about more fundamental problems. One aspect of those discussions 
has always been the question of how we should deal with the root-causes of 
a conflict, how to contribute to a peace process. Of course, a smal1 NGO has 
only limited possibilities in this field, but in a wider family of NGOs, such as 
the ecumenical movement (to which DIA belongs) possibilities for effective 
action should not be under-estimated. 

As the date of the planned seminar, September 24,1992, approached, the 
subject became more and more a subject of public interest. A politica1 and 
public debate about intervention with humanitarian objectives emerged, 
directly related to the situation in former Yugoslavia and Somalia. 

The subject of humanitarian assistance is related to ethica1 questions, which 
are sensitive in the churches, especially where it comes to the question of the 
use of military power. The churches give absolute priority to peaceful settle- 
ment of conflicts. On different occasions the World Council of Churches 
and member churches have contributed to peace negotiations and used 
diplomacy to further understanding and reconciliation in situations of 
conflict. Military support of emergency relief is not self-evident. But in 
extreme situations the enforcement of peace with the threat of violence or 
even the use of arms may be the only option left. In situations like Somalia, 
former Yugoslavia and Sudan, churches, as other organizations in the inter- 
national community, face a reality in which difficult questions must be 



answered: is the use of violence justified, who is entitled to decide and to 
apply the option? 

This report of our seminar is not meant as the answer to this type of ques- 
tions. It is a contribution to further discussion. With that in mind we offer it 
to other NGOs, involved in humanitarian aid and related type of work, and 
to national and international governments. We invite the readers to react to 
this report and hope to find adequate ways to integrate these reactions into 
the ongoing debate. We hope that this report wil1 play a role in the develop- 
ment and the practica1 applications of human rights. 

We thank al1 who have contributed to the process so far. In particular the 
participants of the seminar, the speakers and those who have commented on 
the draft text. 
We are very grateful for al1 the work Daan Bronkhorst has done in the 
preparation and the follow-up of this seminar. And finally we thank Ted 
Strop-von Meijenfeldt for the organization of the seminar and 
Marie-Catrien Goddijn and Carla van den Berg for their administrative 
and logistical support. 



INTRODUCTION 
TH€ RIGHT T0 BE ASSISTED 
People have rights. These rights are embodied in many international 
standards, declarations, charters and conventions. Yet some rights are 
conspicuously missing in al1 this. While there are many rights that protect 
against the threats posed by repression, violence, war, starvation and 
poverty, there is no stated right for victims to be assisted. 

Recent tragedies in Liberia, Somalia, Sudan, Yugoslavia and other 
countries, have shown once again that where protection of basic human 
rights and needs fails, there is no clear guideline and not even a legal basis 
for intervention. Such 'intervention', if only in the form of providing material 
assistance to people threatened with starvation and the terrors of war, is 
more often than not left to non-governmental organizations (NGOs) which 
have limited means and even more limited politica1 impact. As NGOs have 
no armies to protect their work they are left to the vicissitudes of the poli- 
tical and military situation, or are forced to stop their operations. 

Yet there is a growing international concern regarding this impotence. The 
issue of international humanitarian intervention is more than ever before an 
issue of public debate. The UN organization, strengthened by the end of the 
Cold War, plays an important role in this debate. In El Salvador and 
Cambodia for instance, the UN has been directly involved in the peace 
proces. In Iraq and Yugoslavia it has stationed peacekeeping forces. The 
present UN Secretary-Genera1 has urged, with some success, for UN moni- 
tors to be sent to Somalia. The UN High Commissioner for Refugees has 
pleaded for the creation of corridors of tranquillity, humanitarian ceasefire, 
zones of peace etc. 

NGOs cannot remain on the side in this development. More than anyone, 
they have gained experience in 'intervention'. Nowadays, a multitude of both 
foreign and domestic NGOs co-operate in extremely critica1 situations. 
Recently, some organizations have hired armed personnel to protect their 
channels and means of assistance. 

THE SEMINAR HOSTED BY DUTCH INTERCHURCH AID 
The Stichting Oecumenische Hulp (SOH) or Dutch Interchurch Aid (DIA) 
is an organization created 40 years ago by Dutch protestant churches and 



their agencies. During the years SOH has acquired an extensive record of 
experience in relief and rehabilitation work. SOH participated in large relief 
operations in e.g. India, Biafra, Vietnam, Bangladesh, Angola, Eritrea, El 
Salvador, Mozambique and the Horn of Africa. Nowadays, SOH's mandate 
is confined to emergency, refugee, nutritional and food aid. The majority of 
the programmes is executed in collaboration with the network and church 
related agencies. 

On 24 September 1992, SOH hosted a seminar on the right to humanitarian 
assistance in situations where large numbers of the population are at risk. 
Disasters may take the form of hunger and starvation, of flood or drought, of 
an earthquake, volcanic eruption or other natura1 events. An acute crisis 
situation may arise from the terrors of international or civil war, from 
foreign domination or internal strife. 

Speakers at the seminar introduced topics of international law and the 
United Nations mechanism, ethica1 dilemmas, and the pragmatics of emer- 
gency aid. Their speeches are included in this publication. 
Participants in the seminar were invited from a dozen countries: experts 
from relief organizations, other inter- and non-governmental organizations, 
from the fields of international law and mass communication, European and 
Dutch governmental and parliamentary background and the ecumenical 
movement. This one-day, non-public seminar was attended by over seventy 
people. 

THE PROTOCOL ON THE RIGHT T0 HUMANITARIAN ASSISTANCE 
The main purpose of the seminar was to discuss and adopt a Protocol on 
humanitarian intervention for the purpose of assistance in conflict 
situations. This Protocol was drafted by SOH. It is addressed in particular to 
non-governmental organizations (NGOs) who have a role to play in such 
intervention. The Protocol refers to the resolution on 'Strengthening of the 
humanitarian emergency assistance of the United Nations', adopted by the 
Genera1 Assembly in December 1991 (461182). The Protocol points out 
that international law embodies the respect for the sovereignty and right to 
self-determination of nations and peoples, while at the same time stating the 
inalienable rights of individuals to be free from want, fear and persecution. 
It emphasizes the international norms and instruments by which human 
rights and basic needs have become a primary concern of the international 
community. It lists ways to implement the right to humanitarian assistance, 
and conditions for the various ways of intervention which could be under- 
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taken by the international community. The Protocol states four areas in 
which NGOs could be involved in intervention, i.e. Cublicity and education, 
aid expertise, advocacy of the target groups, and monitoring. 

# The day following the seminar, the draft Protocol was made public during 
b 
i j  

the celebration of SOH's fortieth anniversary in a presentation directed 

i towards NGOs, churches, politicians and the mass media. After further 
consultation, in November 1992 the Board of Dutch Interchurch Aid 
formally adopted a definite text. This text is included in this publication. 
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I. TH€ VICTIMS 

In our times, there are countless people who have become victims of natural 
disasters, large scale vhlence, forcible transfers of populations, systematic 
discrimination, gross violations of human rights and fundamental freedoms, 
serious internal disturbances, armed foreign intervention or foreign domi- 
nation. By these and other forms of structural violence, people are threaten- 
ed in their capacities to survive. 

Among the victims are: 
- people directly or indirectly affected by natural disasters, large scale star- 

vation and the lack of basic needs; 
- refugees and displaced persons; 
- people returning to their country or place of origin, left in times of con- 

flict; 
- people whose existence is being seriously disturbed by mass movements 

of other people; 
- people forced to transmigrate; 
- people who are being victimized on grounds of their ethnic or national 

origin, religion or sex; 
- members of social and politica1 groups that are being persecuted in a 

systematic way, either by governments or by non-governmental entities 
that exert actual control over parts of the country; 

- people victimized by non-legitimate or excessive use of force by the 
military, police, vigilante groups, death squads and the like; 

- people victimized by parties in international warfare or in an internal 
armed conflict; 

- population groups who are kept isolated from the rest of the world. 

Disasters are the interaction of a natural or human crisis and a vulnerable 
population. Poverty and lack of protection are the major determining factors 
why some people are more vulnerable than others. 

COMMENTARY T 0  THE TEXT: 
There are various ways to estimate the total number of people who have 
become victims of emergency situations: 
- About 1.2 billion people are living under the poverty line. Apart from 

their daily suffering, they are pre-eminently at risk of becoming victims of 
natural and human disasters. 



- There are some 17 million refugees under the care of UNHCR, and 
millions of others who crossed borders allegedly for reasons of fear of 
persecution (such as asylum seekers in Europe and North-America), 
There are also an estimated 20 to 30 million people who fled from their 
homes but stayed within the borders of their countries (internally dis- 
placed persons). 

- The tol1 of natural and human disasters annually runs into hundreds of 
thousands of people. 

- In a 1992 Amnesty International conference on extrajudicial executions 
it was estimated that over a million people had lost their h e s  due to 
violence emanating from their own governments during the last decades. 

Natura1 disasters: These include earthquakes, volcanic eruptions, floods, 
tropical storms, droughts and so on. The natural environment is damaged by 
human acts and omissions as well: nuclear pollution, poison gasses escaping 
from chemica1 plants, and the genera1 destruction of the environment by 
unrestrained exploitation. Most often povertp is the reason for living in risky 
areas without the necessary risk-reducing measures. 

Starvation: Starvation is not just a result of natural causes. Sometimes 
people are being starved for politica1 reasons, or as the result of policy 
decisions. Hunger is aggravated when governments do not allow infor- 
mation on the situation to be made public. Yet specialists agree that the 
main cause of hunger is lack of income and lack of access to food markets 
and absence of entitlement to production factors such as land and capital. 

Basic needs: The means necessary for survival are food, clothing, shelter and 
a minimum of medica1 care. Primary education and access to basic informa- 
tion may be included as well. The non-fulfilment of basic needs leads not 
only to starvation but also to, for example, epidemics. Malaria is still the 
greatest killer, but AIDS is sure to take millions of lives particularly in 
Africa. Over 80 percent of the world's AIDS victims live in Third World 
countries. 

Displaced persons and refugees: The number of people who have taken 
refuge within their countries surpasses the number of refugees abroad. By 
studying 'mass movements) the UN has, since the end of the 1970s, recog- 
nized the needs of great numbers of people forced to flee in crisis situations. 
Refugees who return to their places of origin often face dire circumstances 
due to the destruction of their means of livelihood, ongoing armed conflicts, 
the fact that possessions have been taken by others, etc. Mass movements of 



refugees may als0 seriously affect the lives of people living in the regions 
where they flee. A policy of settling refugees 'within the region' rather than 
in far-off (Western) countries, may put great strains on the population 
already living in that region. 

Transmigration: Some countries have undertaken mass transmigration from 
densely to thinly populated areas so as to relieve population pressure. In 
some countries, among them Ethiopia in the 1980s, such programmes are 
estimated to have taken tens of thousands of lives due to violent measures 
used and lack of preparation in transport and settlement. 

Persecution and excessive force: These people are victims of violations of 
human rights, in particularly those of life, physical integrity and the prin- 
ciple of non-discrimination. 

Warfare and internal conflicts: The civilian population in international and 
internal war is protected by the 1949 Geneva Conventions and the 1977 
Protocols. Yet it is estimated that the approximately 120 wars which have 
occurred since World War I1 have taken the lives of millions of non-combat- 
tant~. 

Isolation: There are some areas where population groups or minorities are 
kept isolated from the outside world. There is generally a lack of informa- 
tion on these groups, but reports from Tibet, East Timor, Iraqi Kurdistan 
and other regions point to mass violations of human rights. 

Generally, there is no single factor which is the direct 'cause' of a disaster. 
Disasters are acute crisis situations occurring in the context of prolonged or 
structural problems in a society: poverty, inequality, underdevelopment, lack 
of education and medica1 care, repression, ethnic tension and so on. 

Emergency situations result from or are aggravated by a lack of problem 
solving capacities at the level of the root causes. NGOs should stress that 
they are aware of the root causes and of the pre-eminent and continuous 
necessity to help solve them. Yet on the other hand, they should not allow 
recognition of the need to address root causes to pre-empt the need for 
direct emergency relief. 





Fifth, there is the emerging international law pertaining to the rights of 
peoples, which include the right to development and the principles of self- 
determination and non-intervention so as to protect against destruction of 
peoples and their natura1 resources. 

COMMENTARY T0 THE TEXT 
Human rights law: The wording used here refers to Franklin D. Roosevelts 
Tour Freedoms speech' in 1942, which has been one of the sources for the 
Universa1 Declaration. 
Most of the integrity rights are 'non-derogable'. This irnplies that, according 
to international conventions such as the UN Convention on Civil and Poli- 
tical Rights, they may not be set aside even in situations of (declared) states 
of emergency. There are recent proposals at the UN to include habeas 
corpus under these rights. On the non-derogability of rights in states of 
emergency, see among others, the Syracuse Principles and the International 
Law Association's 'Paris Declaration' on Human Rights in States of Emer- 
gency. 
Many social and economic rights have been stated as 'to be pursued' rather 
than as enforceable rights, e.g. in the UN Convention on Economic, Social 

I ,  
and Cultural Rights. The basic principles of non-discrimination and equal- 
ity are, however, fully enforceable in relation to economic, social and cul- 
tural rights. 
Rights of protection are included in both covenants quoted above, and in 
international standards such as the Convention relating to the Status of 
Refugees (1 95 l), the Convention on the Elimination of Racial Discrimina- 
tion (1965), the Convention on the Elimination of Al1 Forms of Discrimina- 
tion against Women (1979), the Convention on the Rights of Children 
(1989) and the Convention on Migrants (1992). It is a characteristic of the 
development in international law that more 'groups' are gradually being 
designated as having a right to special protection. Yet clear protection provi- 
sions are still lacking for minorities and for many other victim groups who 
are the subject of this Protocol. 

Humanitarian law: Article 3, common to the four Geneva Conventions, 
provides for protection of civilians in non-international conflicts. This 
protection includes among others, protection against torture, arbitary arrest 
and detention, and slavery. Protocol I1 applies to such civilians in situations 
of internal armed conflicts. 

Refugee law: Apart from the provision against refoulement in the Conven- 
tion, the UNHCR Handbook (which does not entail legal obligations, but 



First, the victims have a right to be heard. They should be able to express 
their needs and opinions, both directly and through advocates of their 
sufferings. They have a right to get appropiate attention from the inter- 
national community. 

has been adopted by the Executive Committee of governments which are 
party to the Convention) sets outs various practices of protection and assist- 
ance to be offered to refugees and asylum seekers. 

Restrictions on use of violence: The UN Code of Conduct for Law Enforce- 
ment Officials (1979) prohibits torture and allows the use of firearms only 
in situatiorrs where there is a direct threat to Iife. 

Rights of peoples: Self-determination and non-intervention are main prin- 
ciple~ of the UN Charter. But self-determination is not the same as state 
sovereignty. 
Collective or 'third generation' rights are included among others, in the 
African Charter on Human and Peoples Rights (1981), the UN Declaration 
on the Right to Development (1 986), the International Law Association's 
'Seoul Declaration' on a New Economic Order (1986) and the Limburg 
Principles (1988). They include the right to development, the right to the 
safeguarding of natura1 resources and the environment, and the right to 
peace. But their legal status and enforceability are considered, by most inter- 
national law experts, as yet to be weak. 

There exist other international conventions and declarations which have the 
effect of offering protection against violence from state organs. These in- 
clude the Nuremberg Principles on Crimes against Peace and Humanity 
(1946); the Genocide Convention (1 948); the Convention against Torture 
(1984); the UN Declaration on Arbitrary and Summary Executions (1989); 
and the draft UN Declaration on Disappearances (1 992). 

111. PRINCIPA L RIG H TS OF VICTIMS 

From the many rights embodied in international legal instruments, the fol- 
lowing three basic rights may serve as a summary of the rights which are due 
in particular to victims of emergency situations. 

Second, they have a right to be protected. The methods and conditions of this 
protection are embodied in international customary and conventional law. 



Third, they have a right to assistance. This assistance may take the form of 
material, immaterial or financial aid. 

According to principles and practice developed within the international 
community and the body of international law, when governments fail to 
protect the victims and do not respect their basic rights, the international 
community is obliged to act. Such action should be guided by a spirit of 
justice, peace and respect for the wholeness of the world. 

COMMENTARY T0 THE TEXT: 
The rights to be heard, to be protected and to be assisted derive from the 
principles of international law. Even though these rights are not (yet) for- 
mulated as such in international law, there can be no doubt that it is a huma- 
nitarian obligation of the international community to help victims of natura1 
and human disasters. As these people are victims of human rights violations 
as listed above, there are international law provisions which point to the 
responsibilities of governments and the international community. 

Right to be heard: Many NGOs stress advocacy on behalf of victim groups as 
L one of their core responsibilities. This includes getting information about 

the needs and aspirations of victim groups, giving them as much responsi- 
bility as possible to decide on the character and methods of relief opera- 
tions, providing them with fair and respectful media coverage and access to 
the media, etc. 

Right to be protected: See the previous chapter for groups specifically men- 
tioned in international legal instruments as having a right to be protected. 
Generally, as stated in that chapter, people have a right to be protected from 
human rights violations as embodied in human rights law, most explicitly as 
regards integrity rights. 

Right to assistance: UN Genera1 Assembly resolution 461182 on "Stre~igth- 
ening of the humanitarian emergency assistance of the United Nations" 
does not phrase this right, but there is ample support for the notion. For 
example, a submission to the UN Commission on Human Rights by the 
UNDP (1992) states: 

"More time may be needed to define the exact nature of a right to reliej 
but this should not further delay acknowledgement by the international 
community that inflicting suffering and even death on a person by 
refusing them ... available relief assistance constitutes a fundamental 
human rights violation." 



An internationally recognized right to humanitarian access, e.g. relief corri- 
dors and cross-border operations, has been proposed among others by the 
Refugee Policy Group in a submission to the Commission on Human 
Rights (1991). It was taken up by the government of Austria and was favor- 
ably referred to in the UN 'Analytica1 report of the Secretary-Genera1 on 
internally displaced persons' (1992). 

/V. TH€ PRINCIPLES OF SOVEREIGNWAND 
NON-INTER VENTION 

Since World War 11, human rights and basic needs have increasingly become 
a responsibility of the international community, as reflected in both inter- 
national law and the work of inter-governmental organizations. 
The 1945 Charter of the United Nations provides for the possibility of 
(armed) intervention by the UN where there is a threat against international 
peace and security. Chapter V11 addresses 'enforcement measures' which 
can be taken in such cases. 

The 199 1 UN Declaration on humanitarian emergency assistance stresses 
the need to strengthen further and make more effective the collective efforts 
of the international community in providing humanitarian assistance. This 
assistance should be provided with the consent of the affected country. 

Other conventions and declarations, as wel1 as the activities of international 
organs, have led to a large range of practices to implement international 
legal principles pertaining to the protection and promotion of human rights 
and fundamental freedoms. These are considered to be forms of interfer- 
ence and intervention not incompatible with international law or with the 
principles of self-determination and sovereignty, but rather reinforcing 
international law. These practices include humanitarian and development 
aid, investigations and monitoring by intergovernmental and governmental 
bodies, means of pressure such as publicity and sanctions, the establishing 
of peacekeeping forces, the bringing to justice of violators of hurnan rights, 
and armed interventions by the United Nations where international peace 
and security are at stake. 

COMMENTARY T0 THE TEXT 
The concept of 'intervention' has been the subject of much debate. In actual 
practice, international relations always carry an element of 'intervention7. 
This comes to the fore, for instance, in development aid: no country wil1 



provide or receive development aid unless this aid is seen as somehow com- 
patible with national values, policies and politics. The human rights work of 
the United Nations, as another example, is sometimes seen as 'negative' 
interference or intervention (for example, reporting and criticizing on 
human rights violations in a particular country, or imposing sanctions 
against that country), sometimes as 'positive' (for example by providing an 
expert to help a state raise its human rights standards). It should be men- \ 

tioned that a number of countries have continued to the present day to raise 
objections against UN human rights attention as 'interference in internal 
affairs'. But even these states are active members of the UN, have sanctioned 
many human rights activities and have ratified international human rights 
treaties. 

V: EMERGENGY ACTIONS 

The realization of the right to assistance may be seriously hampered in situa- 
tions where the government of the affected country and/or one or more of 
the other conflicting parties have not consented to the provision of aid, or 
where this consent is not timely, or where this consent cannot be made 
effective. In emergency situations far-reaching actions by the world com- 
munity may be justified, despite the lack of consent by the government of the 
affected country, to provide assistance to groups in need, conditioned by the 
responsibilities of the international community. Such actions may include 
cross-border operations and the establishment of corridors for access to the 
threatened population. Occasionally the provision of such assistance re- 
quires armed protection. 

COMMENTARY T0 THE TEXT: 
This is an important article of the Protocol. It goes one step further than UN 
GA resolution 4611 82. Providing humanitarian assistance should be pos- 
sible in emergency situations, even (under conditions) when the government 
has notgiven its explicit consent. Sometimes this consent may be denied 
outright. 
UN observers and NGOs have generally been prevented from entering terri- 
tories that are kept isolated, such as East Timor, Tibet or Iraq. Sometimes 
there have been signs of a power struggle about whether consent should be 
given or not. Sometimes there is no authority in a position to make consent 
effective, or it does not really want it to be effective. This happens for 
example in civil war situations. 



Among recent examples of UN sponsored action with the consent of the 
authorities of the state involved are: Operation Lifeline in Sudan (1989); the 
UN Transitional Assistance Group in Namibia, to ensure free and fair elec- 
tions anba protection of human rights by the new government (1989); a 
peacekeeping force with more than 20,000 members in Cambodia, the UN 
Transitional Authority for Cambodia (UNTAC); the UN Observer Mission 
in El Salvador (ONUSAL); the UN peacekeeping and assistance operations 
in former Yugoslavia (UNPROFOR). 

There can be no doubt that the discussion on intervention with the use of 
arms, whether or not with the consent of the government, is now at the 
center of attention. At the 1992 session of the UN Commission on Human 
Rights, the Austrian delegation called for the creation of emergency machi- 
nery within the Commission. The Dutch delegation called for 'an exceptio- 
na1 response' to the massive human rights violations in Iraq and proposed 
the stationing of 'human rights monitors' in the country. 
The discussion is often confused by the use of terms such as 'humanitarian 
intervention', a phrase which has no well-established defintion. Some 
authors take this to be action flowing from the 'threat to peace and security' 
embodied in the UN Charter. Others use it in the sense of non-UN 
approved armed action by one or more states to solve immediate human 
crises. The Dutch Advisory Commision on Human Rights in Foreign Policy 
used a definition elaborated by Wil Verwey, University of Groningen, which 
reads: 

"The threat or use of force by a state or states abroad, for the sole pur- 
pose of preventing or putting to a halt a serious violation of human rights, 
in particular the right to life, of persons, regardless of their nationality, 
such protection taking place neither upon authorization by relevant 
organs of the United Nations nor with permission of the legitimate 
government of the target state." 

Venvey excludes actions by the Security Council ('enforcement action') 
from the definition of humanitarian intervention. This definition may be 
applied to actions, or their legitimization, such as those in Cambodia in 
1978, in Uganda in 1978 and in Liberia in 1991. 

Thus for the sake of clarity, the term humanitarian intervention should be 
avoided when referring to 'emergency humanitarian actions which may be 
protected by armed means, conditioned by the responsibilities of the inter- 
national community'. This description has three key elements, the meaning 
of which can be quite succinctly established: 



emergency humanitarian action: The action is warranted by direct needs 
which cal1 for exceptional measures. The action does not carry any implica- 
tion of being long-term or permanent, but will be stopped as soon as the 
crisis is over. Action may include non-military and, under strict conditions, 
military means. Whether the action, for example the establishment of a 
'corridor of tranquility?, will be considered an intervention will depend 
largely on the views of various participants. 

protection by armed means: The emphasis is on the protection. This is to be 
distinguished from efforts to solve a crisis by armed intervention or outright 
war, or from peace enforcing operations by armed personnel, or from the 
use of threats to intervene militarily with a view to solving a conflict. It may 
wel1 be the case that the humanitarian assistance is provided within the con- 
text of an armed intervention. This is dealt with in Chapter VII. 

responsibilities of the international community: In principle, it should be a 
UN Genera1 Assembly or Security Council decision to implement inter- 
national military measures, of whatever kind, to help solve humanitarian 
crises. Yet at the level of protection of specific relief operations in emer- 
gency situations, such a decision can not always be awaited. Actual practice 
is that relief organizations sometimes hire armed guards to protect their 
operations. If they do so, they should be aware of the international legal 
implications. Employing two armed volunteers to guard a truck or storage 
place does not seem to be of international consequence, but using a larger 
group of armed professionals to protect a convoy does. Or another example, 
asking unofficial permission from a local commander to pass a corridor may 
seem to be just an operational device, but a major upheaval may arise when 
other commanders dispute that permission. In al1 of these cases, relief orga- 
nizations should be 'covered' by international concerns. These concerns 
include the provisions of international law, in particular those of the Geneva 
Conventions. They may als0 reflect UN resolutions, an established UN 
practice or presence on the site, the level of mediation and conciliation 
efforts in the region, peacekeeping operations by the UN or a regional inter- 
governmental organization, the presence of inter-governmental relief orga- 
nizations such as UNHCR or UNICEF, etcetera. 

Vl. GUIDING PRINCIPLES FOR NGOs 

There are guiding principles for NGOs involved in humanitarian assistance 
which have developed over the years and to which NGOs should adhere as 



much as possible. They apply in al1 situations, whether or not armed protec- 
tion is involved. 

First, as NGOs are rooted in the society where they are based, they have a 
responsibility in publicity, education and public awareness raising directed 
towards that society. They should conscientiously and consistently alert 
governments and intergovernmental organizations and inform and educate 
the public. In education, fund raising and image-building they should ob- 
serve the principles such as stated in the 'Code of conduct on images and 
messages relating to the Third World', issued by the NGO-EC Liaison 
Committee. 

Second, NGOs should make optima1 use of their expertise in the provision 
of aid and assistance. Assistance should as much as possible contribute to 
and take int0 account local capacities, attitudes and practices in eradicating 
the root causes of the emergency. Emergency assistance should always be 
oriented towards rehabilitation, development and local capacity building. 
While direct needs are being answered, activities should be directed so as to 
contribute to the prevention of further disasters and needs. Wherever pos- 
sible, agencies should operate in coordination. 

Third, NGOs should strive for firm relations with the genuine representa- 
tives of local organizations and should act as advocates of the affected 
groups. As aid easily leads to unequal relations between partners, funding 
organizations should at al1 times recognize the rights and responsibilities of 
local partners regarding the assistance and the way it is provided. There 
should be comprehensive mutual accountability between foreign NGOs and 
local partners. 

Fourth, NGOs should monitor the results and effects of operations, through 
well-founded and impartial methods of assessment. NGOs should monitor 
the effects of the assistance. They should monitor whether the assistance 
and the ways it is provided is compatible with international standards of 
human rights and humanitarian law. If these rights are violated, NGOs 
should alert the authorities and agencies involved and, where appropriate, 
public opinion. 

Whenever governments are involved in humanitarian assistance and inter- 
vention, they should draw on the expertise and contributions of relevant and 
reliable NGOs. 



COMMENTARY T 0  THE TEXT: 
After having explained, in the previous chapter, the role of non-govern- 
mental organizations in the direct protection of their operations, this chap- 
ter and the following one refer to the responsibilities of NGOs in situations 
of emergency humanitarian assistance of a wider scope than this direct 
protection. 
This chapter contains guidelines for the role and responsibilities NGOs 
should or could assume when participating in aid programmes which are 
affected by UN enforcement action. It should be stressed that these guide- 
lines apply in other, non-armed conflict situations as well. 

' / '  

non-governmental organization: The concept is less self-evident than may be 
expected at first sight. There are many organizations set up, directed and/or 
financed by governments or inter-governmental organizations which cal1 
themselves, rightly or not, non-governmental. A non-governmental organi- 
zation in the field of humanitarian relief should comply with the following 
principles: 
- It has a non-partisan stand and applies the same principles, rules and 

conditions wherever it operates and whomever it benefits. 
- It is accountable to private institutions, as through a board or council, 

even when it receives major funding from governmental channels. 
- It assumes responsibility to inform the public of its activities, means and 

funding. 

The text of this chapter reflects some basic notions about emergency relief 
as provided or backed by (Western) non-governmental organizations: 

publicity and education: Among the guidelines included in the 'Code of 
conduct' are: 
- catastrophic or idyllic images should be avoided; 
- the cultural identity and dignity of the people represented should be 

preserved; 
- the people's ability to take responsibility for themselves must be high- 

lighted; 
- internal and external obstacles to development should be clearly shown; 
- the causes of poverty should be apparent in the message; 
- messages should avoid al1 forms of discrimination; 
- partners should be consulted in the formulation of al1 messages. 

rehabilitation and development: More often than not, the public that donates 
money for emergency relief is not aware that much of that money - if spent 



wel1 - flows to structural rehabilitation and development projects. Relief 
operations should be concerned not only with direct needs such as food or 
shelter, but should als0 be directed for example to the construction of dams, 
the establishment of food storage institutions, training in early warning 
systems, community projects for the protection of those most in need. A re- 
sponsible organization should inform the public as much as possible about 
these projects, and about the resilience and capacities of the local popula- 
tion, even if this message has less 'appeal' in the media and in fund raising. 

relations with local groups: Relief providing NGO's should give prorninence 
to the needs and opinions of those people they strive to assist. A realistic 
and sustained advocacy can only be realized through firm relations and 
regular contacts with representatives of the affected groups, based on mutual 
respect and confidence building. 
Some authors have argued that there should be no essential distinction in 
responsibilities between donors in the developed countries and agents or 
recipients in the emergency situations. This, however, rnay easily veil the 
actual discrepancy in power, financial means, expertise and risks. Western 
donors should respect their partners in emergency situations, but they 
should not accept uncritically al1 arrangernents or conditions just because 
they stem from 'local' people. Western donors should realize that they have 
virtually al1 the means and power in their hands, while their personal risks 
are minima1 compared to those of local people. Western donors should 
realize that local people often have a better view of the characteristics of 
their problem than even the most experienced Western expert, yet local 
people are often involved in local or national politics which rnay seriously 
hamper their capacities, if not their vision. There is no genera1 guideline in 
this, apart from an appeal to mutual building of confidence based on critica1 
mutual respect and accountability. 

monitoring: Various institutions have developed guidelines for monitoring 
in areas of crisis. Relief providing NGOs generally have their own rules and 
mechanisms for monitoring the effects of their efforts, while human rights 
NGOs base much of their criteria for monitoring on provisions of inter- 
national law. In monitoring the character and effects of intervention, both 
approaches should be combined. For that purpose, relief organizations rnay 
benefit from seeking the expertise of human rights organizations. 
Relief NGOs rnay see a conflict arise between the responsibility to help the 
affected population and to raise concerns about violations of human rights. 
An organization working in a specific area rnay fear it wil1 endanger its 
operations by addressing human rights issues. A balanced approach rnay ask 



for discretion. Yet human rights can never fa11 outside the scope of non- 
governmental organizations, as these rights are fundamental to al1 inter- 
national and societal relations. Thus NGOs are never excused from bringing 
human rights concerns to the attention of those responsible. Whether this is 
done by addressing these concerns to the local authorities or national 
government, by providing information to specialized human rights bodies or 
by appeals to the public at large, may depend on the working rules, position 
or strength of the organization. 

V//. CONDITIONS FOR HUMANITARIAN ASSISTANCE 
INVOLVING ARMED FORCES 

Humanitarian assistance involving the use of armed forces should comply 
with a number of conditions in order to be legitimate, ethica1 and effective. 
It is a responsibility of NGOs to stress the observance of these principles 
and to monitor their application. NGOs should press intergovernmental 
organizations to develop and adhere to guidelines for intervention with the 
use of armed forces. 

Humanitarian assistance involving the use of armed forces 
- should only take place where al1 other means of mediation and non- 

violent methods have failed. 
- Can only be legitimized for specific aims. These aims should flow from the 

need to provide assistance of a strictly humanitarianandimpartial character. 
- Should have the consent of the people at risk and build on their coping 

mechanisms. 
- Should be proportionate to direct and urgent needs, and should not be 

enlarged further or extended longer than these needs warrant. 
- Should be compatible with international humanitarian norms and prin- 

ciple~. 
- Should be subject to full accountability. 

Participants in intervention, whether governments, inter-governmental 
bodies or other organizations, should at al1 times remain publicly account- 
able for their deeds. 

COMMENTARY T 0  THE TEXT: 
This chapter addresses the role of NGOs in pressing for the observance of 
certain conditions and legal principles where the UN, or other intergovern- 
mental bodies, are involved in armed intervention. 



The legality of humanitarian assistance with the use of armed force was 
summarily described in the commentary to previous chapters. In principle, 
this intervention should be legitimized by the UN or a regional inter-govern- 
mental organization under the auspices of the UN. Recently, some authors 
have elaborated guidelines or conditions which governments or inter- 
governmental bodies should observe when deciding on armed intervention. 
The principles embodied in this chapter have been derived from these 
studies. 

Basic criteria were formulated by two Dutch advisory commissions on 
human rights and on defense (1992). They reflect earlier drafts such as that 
of the 'Providence Principles of Humanitarian Action in Armed Conflict', 
developed by the the Humanitarian and War Project. This lists eight criteria: 
1) relieving life-threatening suffering 
2) proportionality to need 
3) non-partisanship 
4) independence 
5) accountability 
6) appropriateness 
7) contextualization 
8) subsidiarity of sovereignty 
Al1 those criteria have been included in the criteria mentioned in the Protocol. 

Larry Minear of the Refugee Policy Group has suggested five specific areas 
for determining when and where intervention should take place: 

the number of people affected; 
the severity of the threat to human life; 
the generation of substantial flows of refugees or displaced persons; 
a pattern of significant human rights abuses; 
the demonstrated inability or unwillingness of the government to cope 
with the crisis. 

Seven criteria for armed intervention have been elaborated by Verwey: 
1) intervening states should have a relative disinterest; 
2) there is an emergency situation; 
3) al1 peaceful efforts have failed; 
4) al1 other actions by the UN have proved to be ineffective; 
5) the impact on the authority structure of the target state is minimal; 
6) the military involvement is proportionate to the requirements of the 

rescue operation; 
7) the intervention wil1 not trigger more human loss than it intends to prevent. 



Of these criteria, one has been left out of this chapter of the Protocol: that of 
'minima1 impact on the authority structure'. There are two reasons for this 
omission. First, at the basic level no relief operation is without politica1 
impact. Second, the aim or necessary condition of humanitarian assistance 
involving the use of armed force may be to protect some groups, for 
example ethnic or national groups with a well-funded claim to sovereignty 
or self-determination over part of the national territory, against violations of 
these rights by national authorities. 

V///, T M  US€ OF TNIS PROTOCOL 

Non-governmental organizations which adopt this Protocol commit them- 
selves to adhere to the principles embodied herein. 

They pledge to spread the awareness of the principles contained in the 
Protocol through their contacts with governments and inter-governmental 
organizations and the media, as wel1 as in their communications with the 
victims they try to help. 

They pledge never to use this Protocol for aims which are not compatible 
with its spirit. 
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H U MANITA RIAN A SSISTANCE, 
THE GLOBAL AND UNITED NATIONS 
CONTEXT 
Dr. E.B. Childers 

The Notes and Commentary to the draft Protocol are remarkably compre- 
hensive, and made my task here this morning much easier, because I need 
not take time with every detail trying to describe the overall international 
context that conditions United Nations approaches to humanitarian assist- 
ance and intervention. 

The end of the Cold War quickly prompted a wave of euphoria in the North. 
This was, in a way, a symptom of the largest challenge we now face in inter- 
national relations after 45 years of East- West distraction: getting the 
leadership of dominant countries to deal with the tmly global problems 
inherited from an earlier age by a decolonized world. 

Those global problems never went away: they steadily worsened throughout 
the Cold War; and although the worship of science has led many to believe 
that any problem older than yesterday is ancient and long-buried history, these 
old legacies are again and again found at the roots of the vast humanitarian 
crises and deprivations of human rights with which we are confronted today. 

The first reality is that, al1 over the world, communities with deeply felt iden- 
tities have been trapped as neglected minorities inside, or split apart across, - 
frontiers that were exogenously determined by imperial powers. This is not 
just a Third World or post-colonial problem; it involves such communities 
as the Quebecois of Canada, the Scots of Britain (and needless to say the 
Irish) ; the indigenous people of the farthest North; and as we are daily 
witnessing, a host of identities that have exploded int0 view out of the ruins 
of the Austro-Hungarian, the Czarist and then the Soviet empires. The 
dangerous truth is that the frontiers of wel1 over half of the member states of 
the United Nations were demarcated by imperial officials without any form 
of consultation with the communities on either side of them. The fact that 
such frontiers are given legal sanctity with UN membership does not change 
attitudes on either side of them; indeed, it can add to the tension. 



These problems of identity of frontiers, and of governance are most explo- 
sive in the Third World where they mix with deep poverty among people 
who have had scarcely thirty years to try to recover from between one and 
five hundred years of suppression of their entire indigenous intellectual, 
politica1 and economic evolution. 

This connects in turn with a second legacy: an international economic 
system that has not changed in its essentials since the age of empires. The 
vast majority of humankind have no effective voice in issues of world trade 
and finance. And their very efforts to climb out of the poverty in which they 
were left by the imperia1 age are constantly vitiated by trade and finance 
policies dictated by a handful of Northern governments. The North may 
have the affluence to cushion the wild chaos of financial markets that may 
for a while longer be accepted as the price of adopting the new religion of 
the uncontrolled market. The South has no cushions at al1 for what UNDP's 
latest Human Development Report describes as "an unequeal partnership" 
in trade and finance that deprives the developing countries of some US$ 
500 billion in income every year, and in which 80% of humankind has only 
18% of world trade. It has become fashionable in the North to emphasize 
Third World dictatorship, corruption and mismanagement as the primary , 
causes of its poverty. Since dictatorship of the bloodiest and most despicable 
kind has occurred in the very heartland of Judeo-Christian culture within 
living memory, and since corruption and mis-management exist today in vir- 
tually every Western country with long -establishment and well-paid public 
services, we can presume that these weaknesses are human, and would 
indeed have arisen in the (legally) liberated Third World in some degree or 
other in the last thirty years. But we will never know how much of this might 
have occurred indigenously, because almost al1 of the dictators were either 
installed or nourished by Northern intelligence agencies during the Cold 
War, and the corruption was powerfully stimulated by Northern arms 
merchants and corporations. In addition, whole peoples have been engulfed 
in what Northern media and leaders like to cal1 "civil war", but in many 

l 
cases was deliberate destabilization by Northern intelligence agencies, 
either working directly with local gangster groups or using client regimes, 

l including of course the apartheid regime of South Africa. Some 3 million 
11 human beings in Mozambique are this morning on the edge of catastrophe 
I because of such destabilization. In ten years time, unless there are radical 
I efforts to tackle our deeply flawed international economic relations on an 
I equitable, "all-win" basis, there wil1 be some two billion human beings in 

l absolute poverty, living on the margins of survival itself; oAe in every three 
human beings alive. 

l' 



I recall these unpleasant realities because they are at the centre of the un- 
folding debate at the United Nations on the issues of humanitarian interven- 
tion to protect large groups of civilians. The crux of that debate concerns 
sovereignty. 

If we bear in mind that there is still debate here in Europe about degrees of 

11 sovereignty that it may be safe to abandon to supranational authority, it may 
I be easier to understand that as the Cold War ended, in much of the Third 
,i World sovereignty became, not less but even more important as a last 

' defence. 

The end of the East-West contest deprives many Third World countries of 
the various forms of protection they sometimes managed to secure in the 
very rivalries of the Northern powers. It coincided with the most severe 
impoverishment of the South since decolonization. In addition the Bretton 
Woods agencies and the donor governments that control them have been 
imposing more and more conditionalities on governments already reeling 
from the consequences of inappropriate Northern development models and 
bad advice. At the United Nations, Western powers have used direct eco- 
nomic intimidation of economically prostrate countries to secure votes or at 
least acquiescence. As though we were back in feudal times, the govern- 
ments of the great majority of humankind are actually told, "Vote for this 
resolution, or at least say nothing against it, if you want any debt relief, any 
development aid to continue, any easing of the conditionalities of the Inter- 
national Monetary Fund". 

Moreover, Western powers have not announced that they wil1 now end al1 
covert intervention, subversion and destabilization in Third World coun- 
tries; nor even clean breaks from their support of dictatorships. And on top 
of al1 this there has been their use of the name of the United Nations in a 
Gulf crisis which they refused to allow to be resolved peacefully, and in 
which they devastated the civilian and development infrastructure of an 
entire country. 

Against this whole background, the statement on behalf of the Third World 
by the Chairman of the Group of 77 in the Genera1 Assembly last year, 
quoted on page 4 of this publication, becomes readily understandable. 
Third World governments are extremely cautious about proposals simply to 
adopt some sort of standing policy allowing UN intervention on humanita- 
rian grounds. The very word "humanitarian" does not always conjure up in 
the South the clean, wholly mora1 and ethica1 connotations that it does for 



decent Northern NGO workers; because too often during the past decades, 
that same word has been invoked as amoral cloak for the reverse of ethica1 
and disinterested assistance ... or it has been perverted by the blatant use of 
double standards by Western governments as, for example, in the uproar 
over a few weeks of behaviour of Iraqi troops as occupiers in Kuwait, while 
every effort to obtain UN protection for Palestinians deprived of basic 
human rights under occupation for twenty years has been blocked by the 
same Western powers. 

These grim realities, however, make the extent of actual advance in the inter- 
vention debate in recent years very impressive. Key Third World govern- 
ments have expressed readiness to work on guidelines and criteria that the 
Genera1 Assembly might adopt to provide a universaily agreed framework 
for United Nations intervention. Already, the Assembly has adopted and 
even reaffirmed the instrumentality of "corridors of peace". Perhaps the 
most significant advance has been in a change of the pre-condition of action 
by the government of a country in which an intervention is needed. 

Traditionally, United Nations humanitarian assistance needed the "request" 
of the government. But in the quite historic Genera1 Assembly resolution 
461182, you wil1 find the following new phraseology: 
" ... humanitarian assistance should be provided with the consent of the 
affected country and in principle on the basis of an appeai by the affected 
country". 

I have emphasized the all-important words "consent", which is less than a 
formal request; and "of the affected country", not, as always before, "govern- 
ment". Behind this hard-negotiated but unanimously approved language lies 
a readiness by developing countries to accept that if the actual government 
does not make a formal request for help, this should no longer necessarily 
prohibit UN action if it can be agreed that there is valid "consent" to such 
action. And that "consent" can even be judged to have been given by repre- 
sentatives who are not necessarily the government - which may no longer 
exist, or may not any longer be capable of exercising sovereignty over the 
whole territory, or whose conduct is manifestly so bad that other sources of 
consent in the country are acceptable. 

If negotiations do begin on the guidelines I have mentioned, great attention 
wil1 be paid to two things about this question of "consent". The first is, What 
criteria might be used by the UN to verify that there is sufficient consent 
within the country for an intervention (a question that, of course, can be 



crucial to the safety and success of the intervention itself)? A second ques- 
tion of great importance for al1 the reasons I have just noted will be: who in 
the UN will make the judgement that there is such valid consent? As long as 
the powers use the Security Council as an arena of bullying and bribery, it is 
doubtful whether the membership as a whole would accept that the Council 
should make such judgement. This is only one of numerous issues surround- 
ing the relative roles of the Council and the Genera1 Assembly that will have 
to be addressed in the current reform debates. 

This directly connects with another caution. The same 1991 Assembly reso- 
lution states that "humanitarian assistance must be provided in accordance 
with the principles of humanity, neutrality and impartiality". The words 
"neutrality and impartiality" were very important in getting consensus on 
the whole resolution. There simply is still profound suspicion that too blank 
a cheque might be used by one or another power for an intervention seem- 
ingly of the UN but that might actually be a Trojan Horse for a major 
power's own realpolitik. If anyone thinks that is really rather farfetched, we 
need only recall the real story of the Kurds of Iraq. 

To read the earnest statements of Western leaders about the Iraqi Kurds in 
the last couple of years one might think that those governments had long 
been concerned about Kurdish human rights. The truth is that over the last 
four decades Western intelligence agencies, with various client regimes in 
the region, have repeatedly urged the Kurds to rebel and have covertly sent 
them funds and weapons, not at al1 to advance the Kurds' legitimate human 
rights but to use them to weaken Baghdad governments as part of a given 
realpolitik vis-a-vis Iran and/or Israel. And when the dictates of realpolitik 
have changed, they have as readily stopped such covert aid, abandoning the 
Kurds to face a not surprisingly even more ferocious oppression. Moreover, 
in the same tragic and very dirty story we have double standards; because 
there is not a word from the same Western governments about the Turkish 
Government's use of 20,000 troops and merciless aerial strafing and 
napalming of the Kurds of Turkey, only tens of miles away. If these realities 
are little-known in the West because so little reported, or commented on by 
Western leaders, they are fully known in the Third World. 

A second caution concerns what is meant by "United Nations intervention": 1 

who is the "United Nations"? The experience of the Gulf War has strongly 
reinforced opposition to the kind of Security Council resolution that 
authorized un-named states to use whatever force they might decide, when- 
ever, on whatever targets and for however long, but supposedly under UN 



authority. If we are going to make real advances in UN humanitarian inter- 
vention, each such proposed action must have the trust of the membership 
as a whole that it will at al1 times be accountable to them. 

We have just seen this crucial factor at work in the Security Council over 
Yugoslavia. On August 13th the Council considered two resolutions. One 
resolution (770) called upon "states" to "take al1 measures necessary" to 
facilitate delivery of humanitarian assistance to needed points in Bosnia and 
Herzegovina. China, India and Zimbabwe abstained from that resolution, 
each in its way stating that it did not oppose the underlying intent but could 
not support any action authorised by the UN unless it was also properly 
directed by the UN, as the Charter requires. But the same day, a second 
resolution (77 l), condemning al1 violations of international humanitarian 
law including so-called "ethnic cleansing", demanding immediate access by 
Red Cross to al1 camps and prisons, and asking the Secretary-Genera1 to 
make further recommendations, was approved unanimously - including 
China, India and Zimbabwe - because it kept al1 direction of the action 
clearly in UN hands. 

Thus, at the heart of the issue of humanitarian intervention by the United 
Nations lies the question of strengthening its own capacities to act. This will 
require two different improvements at the politica1 level. 

Where the Security Council is the organ that would approve a UN-directed 
intervention, ways will have to be found to re-assure the smaller and weaker 
countries that the Council is not used by the powers as it has recently been. 
One possibility may be to provide for standing regional representation on 
the Council's Military Staff Committee; ideally, I personally believe, to add a 
"Humanitarian Operations Committee", so that, with such more balanced 
representation, the counci17s range of work could acceptably encompass 
non-combatant, or at least only armed-escort types of humanitarian oper- 
ations. 

The other politica1 problem is that some of the major powers still resist 
endowing the UN with its own operational capacities; for example with UN- 
directed rapid-response forces. As to this one can only repeat that we are at 
a hinge of history, in which those who have been accustomed to wielding 
imperial-style power are increasingly out of touch with realities - not only 
the reality of the rest of world opinion, but the reality that they cannot in any 
case police the world by themselves; they cannot even agree among them- 
selves, as witness Yugoslavia. 



With these further factors in mind, we can next assess what means the 
United Nations has, or might have, at its disposal along the spectrum of 
humanitarian crisis - from early warning, through attempted mediation, int0 
preventive intervention, and on through active assistance. 

The Same 1991 Genera1 Assembly resolution I have cited earlier called for 
the Secretary-Genera1 to improve the pooling and communication of infor- 
mation for early warning of crises from throughout the UN System, from 
governments, and from NGO's. The new Emergency Relief coordinator, Jan 
Eliasson, wil1 be reporting soon on how far he has managed to make such 
improvements in the few months since he took up his duties. In my own 
view, we have a long way to go in this area; not least because no one any- 
where, in the UN or in member governments, has ever contemplated dealing 
with the minefield of cultural and ethnic identity and governance crises that 
has re-surfaced from the age of empires. Yet the size of each humanitarian 
crisis is massively increased in direct proportion to the delay in acting on its 
earliest valid warnings. 

Obviously, the UN's human rights machinery can only go int0 action in time 
if there has been good early warning. I think we might al1 agree that the 
human Rights machinery has markedly improved in recent years, and I can 
never pay sufficient tribute to the NGO community for being the prime 
responsibles for these advances. I like the way in which human rights feature 
early and prominently in the draft Protocol. 

As regards mediation, the Genera1 Assembly last year also passed a power- 
ful new Declaration (a decision having higher status than a resolution) on 
Fact-Finding Missions. These missions can be initiated by the ~ s s e m b l ~ ,  the 
Security Council, or the Secretary-General. They can be despatched to a 
country to gather the facts of an impending crisis and, of course, in the very 
act of arriving they would reflect the concern of the international com- 
munity and thus constitute a form of "intervention" at that early stage. The 
Declaration requires the Secretary-Genera1 to build up a panel of approp- 
riate people, including specialists, to be ready to go on such missions. In my 
own personal view this should be a panel of very eminent women and men, 
widely known for their integrity and disinterestedness, who should be desig- 
nated by the Secretary-Genera1 under Assembly authority as UN Peace 
Commissioners. 

The Secretary-Genera1 has submitted to members an "Agenda for Peace" 
containing many proposals to strengthen the UN's capacities. It includes a 



potentially important new element along the spectrum of impending 
humanitarian crisis - "preventive deployment" of a UN presence. That 
"presence" might be a rapid-response UN force to interpose between 
warring factions. Or it might only need to be less heavily armed UN escort 
forces for relief convoys to prevent food itself becoming a target of fighting, 
as in Somalia. The critica1 problem is, clearly, rapid enough response, which 
was not provided in Somalia at the stage where the situation might have 
been stabilized - and was totally absent in Liberia. There, howeveriwe have 
seen another potentially extremely important instrument in the form of 
regional or subregional response. The UN must try to encourage such 
regional response capabilities, while keeping in mind that these can some- 
times fail precisely because they are of the region. 

In terms of how the UN's humanitarian relief capacities should be orga- 
nized, December 199 1 Genera1 Assembly resolution was a valuable step 
forward, and indeed was al1 that could possibly have been negotiated in the 
immediate suspicion-riddled aftermath of the Gulf War. But I am personally 
afraid these reforms will not be enough. The resolution did to be sure create 
the new post of Emergency Relief coordinator, but not at a rank high 
enough to be able to coordinate to the fullest extent needed. More than this, 
the resolution essentially left US with the long-accumulated patch-work of 
capacities that are so difficult to coordinate: a UNHCR that was never 
supposed to be in the material assistance business at all; a UNICEF that was 
supposed to get out of the emergency business; the World Food Programe 
that als0 does development work; and so on. 

The criticism of the UN System not acting rapidly enough, and of UN agen- 
cies fighting each other, has continued. Yet governments are directly re- 
sponsible for this; they created each piece of the present patchwork; they 
literally built competition into it because they demand of each separate 
agency head that he or she raise the maximum funds for his of her particular 
piece of the System, and criticize a head who does not wel1 in this. The con- 
clusion seems to be clear: for a world in which huge humanitarian crises 
have become so common, and will continue to arise until governments 
seriously address their root causes, we will have to move on towards full- 
scale consolidation of the UN system's relief capacities. Provided that we 
can come up with a formula that will not reduce voluntary fund-raising 
through loss of well-known identities before the public, I believe that we 
must now get on with consolidating in one streamlined agency al1 the essen- 
tial humanitarian assistance operational functions now so dissipated. 



The United Nations, however, cannot function to its optimum in humani- 
tarian assistance without the international and national non-goverqmental 
community. I would urge that the NGO community closely monitor what 
governments do about the UN humanitarian relief system, and lobby in their 
respective countries to ensure more coherent and consistent policies. One 
area alone deserves far more active NGO attention, that of food aid, and at 
last making governments adopt policies that will enable the World Food 
Programe to operate the International Emergency Food Reserve in the way 
it was originally intended to function when established in 1975. NGOs 
should make sure that their voice is adequately heard at every meeting of the 
Inter-Agency Standing Committee provided for in the Assembly resolution. 
They should consult together, and then with the coordinator, Mr. Eliasson, 
on their important role in an overall early-warning system. 

I cannot over-emphasize the ultimate role of assistance NGOs in insisting to 
governments that they address the root causes of the vast swathes of human 
misery that coalesce in what we cal1 humanitarian crises. Along with this, in 
order to create the vita1 climate of confidence that is required for United 
Nations intervention, NGOs can raise their voices against al1 covert inter- 
vention, subversion and destabilization, and demand that al1 governments 
cease these practices. And for the companion change that is vita1 to such 
confidence and trust, as I have said so often, we need the peoples' organiza- 
tions to launch an "Operation Mora1 Storm" against al1 double standards in 
international behaviour. For governments of smaller and weaker countries 
will be unable to trust trans-sovereign initiatives invoking United Nations 
principles in one place, while they see those same principles flagrantly 
ignored and even violated in another place. We must vociferously oppose 
this constant debasing of the coinage of conscience, these attempts by the 
powerful to act under the halo of humanitarian principles while in fact 
pursuing the essence of machiavellian hypocrisy. 

Last by not at al1 least, I believe that NGOs can make a vita1 contribution 
towards clarifying and securing consensus at the Genera1 Assembly on the 
intergovernmental guidelines for UN humanitarian intervention that are 
very clearly going to be needed. Negotiating such guidelines and criteria is, 
to be sure, the responsibility of governments; but they could certainly 
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benefit from the wealth of sensitive experience and knowledge held within 
the NGO community. 

Indeed, in a very real sense the draft Protocol that is our focus today can 
itself contribute towards those UN guidelines and criteria. For it contains 



the ethos, the spirit of a universa1 humanitarianism; free of realpolitik; re- 
assuring to those who have suffered so often from what comes cloaked in 
morality, or does not bother to clothe itself in even the veneer of ethica1 be- 
haviour. It is already a very good document indeed, and I can myself think of 
a number of Ambassadors to the United Nations at New York who would 
make good use of its guiding principles in the negotiations for an inter- 
governmental equivalent that wil1 in my view be essential. 

It is, in short, an excellent example of what the founders meant by beginning 
the whole United Nations Charter with the words, "We, the peoples", and 
having the peoples in fact enunciate in the Preamble al1 those principles of 
decent, humane and democratic international behaviour for which the UN 
stands and which we are entitled to demand of al1 our governments. For the 
most powerful among them are reduced to democratic size by the force of 
these principles, stripped of their vanities and presumptions, and compelled 
to see the damage they can do by their omissions as by their commissions, 
wherever human beings are denied even their most elemental human rights. 

It is time, it is overtime, to strengthen the voice of "we, the peoples", in our 
fledgling institutions for Planet Earth. 

Let US make one good beginning in this, today. 
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Mrs. G.E. Smith, consultant for DIA in Ethiopia 



INTERVENTION IN ERITREA: 
HELP OR HINDRANCE? 
Mrs. G.E. Smith 

INTRODUCTION AND BACKGROUND 
Along with a number of other international NGOs, Dutch Interchurch Aid 
gained considerable experience in addressing conflict-based emergencies 
during thirteen years of work in the Red Sea territory of Eritrea. The style 
and scope of intervention undertaken by DIA was directly determined by 
the war that raged in Eritrea between l 96 1 and 199 1. By the late 1970s, 
distinct zones of control had emerged; the Ethiopian centra1 government 
maintained control of the main towns and cities, and was able to move int0 
rural areas only with the presence of the military. The Eritrean Peoples' 
Liberation Front (EPLF) controlled, and, significantly, administered key 
sectors of rural Eritrea, and had military and politica1 access to almost al1 
rural areas. 

By this time, famine conditions were already in the making. The war had 
disrupted agricultural and rural-urban trade, the environment had been 
consistently eroded, and the annual rainfall was in a state of steady decline. 
Meanwhile, the Ethiopian centra1 government, known as the Dergue, had 
adopted a policy of restricting the flow of humanitarian and economic 
assistance to those areas where the EPLF maintained a presence. As a con- 
sequence, it was not possible to reach a large sector of the population 
through traditional government channels. This also meant that the church 
partners with whom DIA would traditionally work were als0 restricted; 
operating in a centralized fashion from the cities out of the countryside, 
none of the Eritrean churches could adequately address the needs of 
civilians living on what was the wrong side of the lines. 

This situation provoked the formation of the Emergency Relief Desk 
(ERD), a coalition of church-based NGOs who chose to provide assistance 
to Eritrea from neighbouring Sudan. Having a large border with Eritrea, 
Sudan provided a point of access to those civilians who could not be 
reached from Asmara or other Eritrean cities. The Sudanese government, 
which maintained a hostile relationship with the government in Addis 
Abeba, allowed the cross-border operation to develop, but, given its 



concerns regarding the abrogation of a neighbour's national sovereignty, 
required that the operation maintain a low profile. 

At this point in time, Eritrea was not only engaged in a war with Ethiopia, 
but also in a brutal civil war that pitted the EPLF against its rival, the 
Eritrean Liberation Front (ELF). Indigenous relief organizations - the 
Eritrean Relief Association (ERA) and the Eritrean Red Cross & Red 
Crescent Society (ERCCS) - operated in affiliation with the two move- 
ments. In the early stages of its operations, ERD maintained working rela- 
tions with both; as the EPLF gained ascendency, and thus access, in the 
conflict, ERD's working partner became the ERA. Formed in 1975 by 
Eritrean exiles concerned about the plight of civilians living in EPLF- 
administered areas, ERA was the sole NGO with direct access to a growing 
number of Eritreans affected by war and famine. While it was structured as 
an autonomous organization, ERA of necessity maintained close relations 
with the EPLF and conducted its operations within the context of EPLF 
policies. 

Over a period of thirteen years, ERD emerged as the single largest provider 
of emergency assistance to the war-effected populations of Eritrea and, 
eventually, Ethiopia's northern Tigray region. The assistance provided in- 
cluded bulk food aid, supplemental food, transport support and, eventually, 
institutional support to ERA. At the same time, although working on a bila- 
teral basis, DIA provided rehabilitation and development assistance to 
Eritrea through ERA. 

THE INTERNATIONAL CONTEXT 
By the time the 1984-85 famine emerged as a major world catastrophe, 
there were two distinct relief operations in Eritrea. The most visible in the 
eyes of the public was that which was conducted through traditional inter- 
national channels. With the United Nations as the main coordinating body 
and the Ethiopian government acting as the provider of channels, this relief 
effort responded to needs of Eritreans living in government-held areas. 
Operating only with NCO involvement, the cross-border program served a 
much larger population, but with much less assistance. At the same time, 
both because the Sudanese government did not wish to advertize the fact 
that it was granting access to Eritrea across its border, but also because the 
Ethiopian government, and its primary donors, denied the existence of war, 
the cross-border program operated in relative obscurity and isolation. 



It is important to remember that the 1984-85 crisis unfolded in the midst of 
a highly-charged politica1 atmosphere. Ethiopia was governed by a self- 
described Marxist regime with close ties to the Soviet Union and Cuba. The 
United States had just unveiled the 'Reagan Doctrine', an international 
agenda for 'rolling back communism' in, among other countries, Ethiopia. 
Meanwhile, the wars in Eritrea and Ethiopia were little-known to the out- 
side world, despite their intensity and duration. 

Two years before the crisis hit it was clear to DIA and other ERD members 
that a famine of extraordinary proportions was in the making. As such, DIA 
and Swedish Church Relief took the initiative to make the information they 
had available to other NGOs and to donor governments in Europe and 
North America. A seven-country mission yielded some assistance to the war 
zones of Eritrea, particularly from the Scandinavian countries, but failed to 
generate either enough assistance or sufficient politica1 understanding to 
prevent the dual tragedy that was to unfold in the autumn of 1984. 

Available evidence indicates that the UN system, the major bilateral donors, 
and the world's major NGOs were aware that famine was building in Eritrea. 
It is als0 clear that they were aware of the fact that the war there was both a 
cause of the famine and a potential impediment to the provision of relief 
assistance. Despite these facts, however, the international community failed 
to devise a relief effort that was either fair of efficient. 

Throughout 1984-85, the overwhelming bulk of international assistance to 
Eritrea was channelled directly through the centra1 government of Ethiopia 
or through agencies working through those channels. This occurred despite 
the fact that at least 70% of those affected by famine in Eritrea could only be 
reached through cross-border, or EPLF-defined channels. Throughout this 
period, ERA made repeated appeals to NGOs and major donors, offering 
them access to rural Eritrea and condemning the failure of the Ethiopian 
government to admit its own limitations. These, and appeals made by 
donors to ERA, fel1 on deaf ears; it is fair to say that throughout the 1984-85 
crisis, there was in effect a 'conspiracy of silence' that refused to acknowl- 
edge the 'unofficial famine' that was raging in the Eritrean countryside. 

THE EFFECTS AND IMPACT 
The effects of this situation were multiple, with most of them negative but 
some of them positive. Primary among the effects was the fact that more 
people perished than should have; had the international relief effort con- 
fronted the realities that existed in Eritrea at that time, it is clear that 



thousands, if not hundreds of thousands, could have been saved. An addi- 
tional effect was the creation of refugees. By late 1984, the amount of assist- 
ance being provided to 'non-governmental held areas' of Eritrea ran at only 
4% of ERA'S estimated needs. Given its mandate to work only with govern- 
ments, the UN was unable to provide assistance to these areas; at the time, it 
was also unwilling to entertain alternative proposals. Most bilateral donors 
were far more concerned with weaning Ethiopia's Mengistu away from the 
Soviet Union with food aid than they were in meeting civilian needs; as 
such, they, too, refused to provide adequate assistance. While ERD and 
other NGO networks worked hard to mobilize maximum assistance from 
the international public, it was insufficient to meet the needs of over two 
million people. 

As a consequence, Eritrean civilians had no alternative but to flee Eritrea 
for neighbouring Sudan, where conditions were harsh but where, because 
they had crossed an international border, they could register as refugees and 
receive assistance from the UN. In a six month period, some 250,000 
Eritreans sought refuge in the sweltering camps dotting the eastern Eritrean 
border, with their flight having its own effects. First, it required the establish- 
ment of yet another 'relief system' in eastern Sudan, which was also affected 
by drought, and second, it meant that a quarter of a million agricultural 
producers abandoned their ability to cultivate their lands, thus ensuring 
their dependency for the future. A significant number of these refugees 
remain in Sudan today, where they are dependent on external assistance to 
survive. 

Another negative effect was that the international relief effort was not coor- 
dinated. ERA took measures to coordinate its own donors, and there were 
mechanisms for coordination and consultation among those agencies 
working in the cross-border operation. There was never, however, coordina- 
tion between those agencies working cross-border and those working 
through Ethiopian government channels. In part this was due to the fact that 
the Ethiopian government had made clear its contempt for the cross-border 
operation, and that agencies working in Addis Ababa thus feared that any 
involvement in the war zones might jeopardize their programs elsewhere in 
the country. It was also, however, a result of the fact that the traditional inter- 
national aid community continued to deny the realities on the ground. 

This lack of coordination certainly hampered the efficiency of the overall 
relief effort, which suffered from both duplication of effort and from opera- 
tional omission of certain areas. This fact is perhaps best demonstrated by 



an incident which occurred in early 1985. Following a two-day visit to 
Asmara, the United Nations' Office for Emergency Operations in Africa - a 
mechanism established primarily to address the Ethiopian and Sudanese 
famines - announced that 75% of civilian needs were being met in Eritrea. 
This statement provoked outrage from those agencies working cross-border, 
and from ERA, who were watching starving Eritreans flee the country and 
collecting evidence that less than 30% of the need was being met. The 
reason for the discrepancy was clear; throughout its tenure, UNOEOA 
never consulted with ERA or with its donors. The cross-border operation 
was literally out of sight and out of mind. 

The lack of coordination and, at times, the anger of those organizations 
working cross-border, resulted in a politicization of relations between 
members of the aid community. ERD and DIA were perceived as 'political' 
because of their statements about the war and its effects, while those 
working through the government were viewed as members of the conspiracy 
of silence. Cross-border agencies were not invited to international meetings 
of the famine, and only gained entry through force of persuasion or the 
threat of embarrassment. Given the need to respect the Sudanese desire for 
a low-profile operation, the cross-border experience was als0 underplayed 
in the media, which generally provided a simplistic view of the famine and 
of the relief effort. 

The experiences of ERA were far more dramatic and effective in the long 
term. Despite its close affiliation with the EPLF, and the politica1 sympathy 
- or membership - of some of its members, ERA was fonvarding a legitimate 
humanitarian request to the world. As an Eritrean organization, ERA was 
desperately concerned about the plight of its people, and assumed that the 
world would respond. The fact that the world not only failed to respond, but 
failed even to give ERA a hearing, resulted in an increasing cynicism, anger, 
and lack of trust in the intentions or ability of the international aid com- 
munity. While the Ethiopian government was invited to countless inter- 
national meetings to explain the conditions of its people, ERA was forcibly 
excluded from most meetings, and only gained entry through tenaciously 
exploiting their legal rights to attend. 

On the other hand, important and extremely positive experiences were 
gained from this crisis and mode of intervention. This existence of the 
cross-border operation came about because the traditional international 
system for responding to emergencies was unable to do so. Constrained by 
its mandate, the UN did not involve itself in coordination or operations in 



the war zones of Eritrea. Most bilateral government agencies employed their 
assistance as a means of meeting foreign objectives, and thus stayed far away 
from the conflict (although some did provide discrete assistance to ERA 
through ERD members). The majority of the world's major relief organiza- 
tions, for reasons that wil1 be addressed later in this paper, als0 avoided the 
conflict-ridden north. 

At the Same time, ERA demanded that its donors adopt a particular style of 
intervention. In part due to concern about the security of international relief 
workers, but primarily for reasons of principle, ERA insisted that it be the 
sole implementing agency and that its donors, rather than becoming opera- 
tional, function as the providers of support to an indigenous system. Deci- 
sions were often made on a consultative basis, but the relief effort in Eritrea 
was run and managed exclusively by Eritreans. 

The two factors had great effect. First, the cross-border operations involved 
only NGOs who, as a rule, had an ability to coordinate, cooperate and plan 
that was far less bureaucratic and rigid than the ability of a UN-led system. 
The net result was a flexible approach that allowed donors to be responsive 
to the mini-crisis that emerged. Second, the donors supported the strength- 
ening and consolidation of indigenous structures rather than the creation 
and maintenance of external systems. This meant that by 1985, the Eritrean 
people had the capacity to manage their own disasters and that the relief 
effort took on the character of a 'self-help' rather than charity program. 

OTHER INITIATIVES 
By 1986, the international community began to take some initiative to 
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address the problems borne of delivering aid in conflict situations. While 
these efforts are to be commended it is als0 important to note that despite 
considerable effort on the part of cross-border agencies, no powerful 
member of the international community ever addressed the 'safe passage' 
proposal fonvarded by the EPLF in 1984. At that time, the EPLF proposed 
a temporary ceasefire and a system for the delivery of emergency assistance 
to civilians without impediment by either of the contending armies. Neither 
this proposal, nor the EPLF's 1982 peace proposal, was ever entertained by 
a major power. 

In late 1985, however, the 'Food for the North Initiative' was developed. In a 
February meeting in Geneva, then-Vice President of the United States 
George Bush informed then-Foreign Minister of Ethiopia Goshu Wolde 
that they either agree to the Initiative or watch as the US poured assistance 



int0 Eritrea and northern Ethiopia from Sudan. Being a clever man, Goshu 
Wolde agreed. Under the Initiative plan, food was provided through Catho- 
lic Relief Services to major Eritrean cities; Eritreans living outside of those 
cities were to be allowed to enter and receive sufficient assistance for one 
month and then return to their homes, which were for the most part in 
EPLF-administered areas. The Initiative gained considerable criticism; 
international observers noted that food was being delivered to government 
militia, and most of the sites in Eritrea were military garrisons. Others saw it 
as an elaborate pacification program. The inviability of the program was 
best demonstrated by events in 1986, however. Supported by CRS, the 
program operated in the western garrison town of Barentu, which was under 
governmental control. When Barentu was captured by the EPLF, both the 
Ethiopian army, however, CRS, and humanitarian assistance, returned. Such 
was the practice of neutrality. In terms of delivery, the Food for the North 
Initiative never achieved target goals, and was far from successful. 

In 1990, the UN took two initiatives. In secret meetings convened in 
Nairobi, UNICEF discussed with ERA a possible plan for providing immu- 
nizations to Eritreans in al1 parts of the country. ERA noted its preference 
that the aid come in through the cross-border channels, but conceded that 
medica1 assistance coming through any channel would be warmly received. 
A detailed plan was submitted to UNICEF, but the initiative was blocked by 
senior management and never raised again, much to ERA'S dismay. Also 
during that year, the WFP negotiated an agreement with the government of 
Ethiopia, and a separate agreement with the EPLF, to use the port of 
Massawa, which had been captured by the EPLF, for the delivery of relief 
aid. While this was a positive initiative, the negotiations were tedious and 
time-consuming, and marked by an astounding ignorance on the part of 
WFP regarding the political aspects of the agreement. More significantly, the 
agreement called for a fifty-fifty split in the delivery of assistance to EPLF 
and government-held areas despite the fact that far more civilians resided in 
EPLF areas. Also, the agreement provoked many, including the United 
States, to cal1 for the closure of the cross-border operation. 

TUE RISKS AND IMPLICATIONS 
In taking the course of action that it did, DIA and other NGOs took con- 
siderable risks. First and most obvious was the military risk; throughout the 
1984-85 famine, and, in fact throughout DIA's involvement, a war was 
raging. Convoys were bombed, relief centres were attacked, and civilians 
were displaced. ERA installations were frequently the target of the Ethio- 
pian army and air force. 



Second, DIA took significantly politica1 risk, both in terms of supporting, 
indirectly, a movement fighting for change, and als0 by providing, through its 
assistance, the means for the EPLF to continue that fight. This fact plagued 
many donors to the cross-border effort, and is an important one for con- 
sideration in the determination of appropriate responses in the future. 
However, it should be realized that far from tipping the military balance, 
cross-border assistance failed to even level the playing field. The bulk of 
assistance played to advantage of the government of Ethiopia, which failed 
to eventually win the war but which, through the relief effort, certainly 
succeeded in sustaining its tenure. 

The nature of ERA posed an additional risk. As has been stated, ERA 
enjoyed close relations with the EPLF and, by providing relief and develop- 
ment assistance to Eritreans in EPLF-administered areas, als0 served to 
support a social revolution. This fact brought home one of the important 
realities of working in conflict situations, that being the recognition that aid 
is, among other things, a t001 of politics. DIA addressed this fact in two key 
ways. First, al1 assistance was carefully monitored; the evidence available 
today shows that cross-border assistance was much more closely monitored 
than that which was provided to the Ethiopian government. Second, DIA 
did not employ a double standard when addressing the issue of aid as a 
target of conflict; while it condemned the Ethiopian government for 
bombing ER4 trucks, for example, it als0 made clear its dissatisfaction 
when the EPLF, on far fewer occasions, attacked non-military targets. 

For DIA as a church agency, supporting the cross-border operations in- 
volved another risk or implication, that being the divorce of DIA practice 
from its traditional practice of supporting church-based efforts. As has been 
stated earlier, Eritrean churches were greatly hampered in their efforts to 
reach al1 parts of Eritrea. There was als0 the fact that the Orthodox Church 
(which at that time was part of the Ethiopian Orthodox Church) was as that 
time headed by a Patriarch who actively collaborated with the Mengistu 
regime, and went so far as to bless the government's military offensives. The 
effectiveness of the church was thus compromised. DIA worked to maintain 
relations with the EOC, and with other indigenous churches, but found that 
considerable differences emerged in terms of both politics and operational 
style. Assistance was channelled to church agencies, but the dialogue was 
often difficult and did not, until the end of the war, attain any sort of 
balance. 



TUE OBSTACLES AT HAND 
In using the Eritrea case to examine the possibilities for a protocol on 
humanitarian assistance, it is important to understand clearly the reasons 
why the 1984-85 famine and relief effort unfolded as they did. Whether it 
be in Somalia, Yugoslavia or the Gulf, each of these factors affects the 
delivery of humanitarian assistance in conflict situations. 

The primary obstacle to achieving the right of civilians to humanitarian 
assistance in conflict situations, in the case of Eritrea, was politics. No 
government either wished to support, nor believed in the viability, of an 
independent Eritrea. No matter how reprehensible the Mengistu govern- 
ment may have been, it was preferable to a strong EPLF and the threat of an 
independent Red Sea state. As such, international relief assistance was used 
primarily as a means of influencing the Mengistu regime, and providing 
assistance where the Soviet Union could not. The distinct Cold War tenor of 
this approach affected even the NGOs, many of which were hesitant, given 
the Reagan Doctrine, to appear to be attacking a left-wing government in 
Africa. 

The second obstacle was structural. The UN is mandated to work with 
governments, even though most conflict-induced emergencies are the result 
of war between government and non-government entities. As such, the UN 
cannot respond in a neutra1 fashion. Nonetheless, the UN retains its posi- 
tion as centra1 coordinator of international relief efforts. At the Same time, 
the response of bilateral governments is als0 skewed towards government, 
and is further compounded by the fact that short-term foreign policy objec- 
tives did, and always will, take preference over humanitarian goals. There 
are als0 structural problems in the NGO community which, despite its 
private status, is part of an industry fuelled by public fundraising. In the case 
of Eritrea, this meant two things: first, most NGOs opted for an easy public 
explanation, i.e. the image of a starving child as opposed to a paragraph 
explaining the politica1 nature of the emergency; second, fundraising 
imperatives mitigated against coordination among NGOs, who were com- 
peting for funds. 

The third obstacle was conceptual. Throughout the 1984-85 crisis, the 
problem in Eritrea was defined as drought; thus, the response was defined in 
equally simple terms. In fact, the emergency in Eritrea - like the emergencies 
in Somalia, Sudan, the Gulf and elsewhere - was econornic and politica1 in 
nature, and required econornic and political solutions. The sad fact, how- 
ever, was that rehabilitation and development assistance were never pro- 



vided to Eritrea in adequate quantities and that the efforts to address the 
famine were never matched by efforts to end the war. 

The final obstacle was operational. Adopting a relief mode, and a Northern 
superiority, most agencies intervening in Eritrea over the past ten years 
launched rescue missions based on notions of charity. With the exception of 
the cross-border programs, these interventions thus failed to strengthen 
local institutions and provide development support or the local ownership 
that is necessary if relief is to be protected. 

SOLUTIONS AND REALITIES 
Finding solutions to these problems requires facing some hard realities. The 
role of aid in conflict situations is today a topic of wide discussion; con- 
ferences are being held, books are being written, and the world's humanita- 
rians are making powerful if impotent statements. It is clear that there is a 
need for a protocol on the right of civilians to humanitarian assistance, but it 
is not clear who should be mandated to define, or expected to respect, that 
protocol. 

I, personally, am sceptica1 about the analysis which assumes that there is a 
cohesive and coherent 'international aid community'. For the reasons out- 
lined above, it is my view that each component of that international com- 
munity - multilateral, bilateral and NGO - operates on the basis of differing 
assumptions and objectives. For this reason, I would argue that the first step 
in developing a protocol should be to expand the debate within the inter- 
national aid community based on a division of labour approach. 

The UN is mandated to working with governments, and will continue to do 
so. Bilateral aid agencies, while often providing assistance that does meet 
the needs of civilians caught in the crossfire, will almost always pursue their 
own politica1 objectives first and humanitarian objectives second. It is 
NGOs who have the greatest capacity to operate on the basis of genuine 
humanitarian principles, and to fill the gaps that are created by the structural 
inadequacies of the prevailing international relief system. This being said, it 
must als0 be noted that NGOs are not without personal or institutional 
motivations. The idea, then, is to begin with a core of organizations which, 
like ERD, has both experience and commitment, and use this core to prac- 
tically challenge the rest of the aid community. Change by way of example is 
far more likely to have effect than change articulated in grandiose terms on 
paper. We must accept the sad fact that, statements aside, the bulk of the 
international humanitarian community does not share our concerns. 



We must als0 accept some fundamental realities, the first of which is that 
while we may operate on the basis of humanitarian intent, we are rarely, if 
ever, the achievers of humanitarian impact. Al1 external assistance, whether 
it be for relief or development purposes, has politica1 impact. The challenge 
is to use that politica1 power responsibly. Second, we must realize that we 
are operating in a distinctly politica1 environment. Our own assistance, that 
of others, and the approaches of our partners are, of necessity, defined by 
politics. To underestimate this fact, or to wish it away, is to be manipulated 
and ineffective. 

Third, we must understand that centra1 to the success of any effort to assist 
civilians plagued by war is ownership; people will protect what is theirs and 
not what is yours, and only when they become participants, and not just 
beneficiaries, will they, as civilians, engage themselves in fighting for their 
rights to assistance. Finally, we must take int0 account that our goals must be 
process, and not product. Opening an office in Mogadishu today might give 
US satisfaction, and signa1 o'ur seriousness to the public. But if we do not 
involve ourselves in the processes of change and partnership, we will give 
nothing to the Somalis, as short-term goals yield only short-term results. 

We have gained considerable experience in Eritrea and owe much to the 
Eritreans for educating US and for working with US. Over time, a trust and 
understanding has been achieved which is today the basis for effective 
programs and mutual satisfaction. We als0 have the comfort of knowing that 
we did the right thing during the last decade. But this, in itself, is not enough, 
for only when we have taken this knowledge and translated it into principles 
governing the future will we have shown our respect for both the dead and 
the living in Eritrea. 



Mr. I: Kondo, Christian Care Zimbabwe 



INTERVENTION IN MOZAMBIQUE: 
LESSONS FROM EXPERIENCE 
Mr. T. Kondo 

This presentation is based on the experiences in implementing relief and 
rehabilitation work on the ground. I'm coordinating a project in Tete pro- 
vince, two districts which border on one side with Zambia and on the other 
with Zimbabwe. They are the furthest points from Maputo and most remote 
areas of Mozambique. 

Why carry out relief work? I would like to draw your attention to a publica- 
tion in 'The Herald' on the 12th of September 1992, saying 500 refugees 
flock across the border daily from Mozambique int0 Zimbabwe. The food 
situation in Mozambique and in the project-area in particular is very critical. 
The reasons for this are as follows: 
Firstly, this is the sixteenth year of civil strife that follows after sixteen years 
of a national liberation war. So given this 30 year war period and such 
remote communities, agriculture is really almost nil. People barely live on 
hunting, fishing, collecting of some roots and if they happen to get a few 
seeds, a little cultivation on riverbeds. So the food situation is really bad and 
there is a serious need for relief work. And who are these people to be fed, 
al1 the people in that area? But within those people in that area, let's not 
forget, the two fighting forces are als0 present. And they als0 willingly or 
unwillingly depend on the food relief. I know donors would not be happy to 
learn that Frelimo soldiers or maybe the Renamo als0 get food. But that is 
the real situation. 

There are two major groups of people. There are the affected people in local 
settlements and there are the displaced people: those who have moved from 
settlements where the war is more serious to other settlements where the 
war is less serious. But Renamo, the bandits, and Frelimo, are also in those 
settlements, and they have now almost total control. They know exactly 
when food relief is going to take place because they have their network 
among the people. When time comes for distribution, they free some of the 
people to go to the distribution point to get food, and those people take 
food back int0 the basis. So the soldiers are als0 dependent on that food. 
For instance in the area that we are operating in, it is difficult for the govern- 



ment to reach the Frelimo soldiers. If the Tete administration wants to reach 
the area, which is just 300 kilometres from Tete to the borderpoint, it has to 
travel 700 kilometres, that is through Zimbabwe-Harare and then to the 
border areas of Tete. So it becomes impossible for them to have constant 
contact. So soldiers can go for three months or even more without a salary 
or food supplies. And there you are: a non-governmental organization 
carrying out relief work. You can't avoid giving those people food. Formally, 
you can't distribute or allocate food to the Frelimo. But the soldiers have to 
find their means of subsistence when they are in these local communities. 
As soon as they arrive, they seek marriages. The families that they form are 
the families who receive food relief. So the father being the soldier, and the 
wife the displaced woman, you are automatically feeding Frelimo. And at 
times they can demand the food. They come straight to the warehouse and 
say, "Here we are, we need food". And you have to give it to them, for if you 
fail to do so, you may not be able to do your work. 

Another issue of interest is: how many governments and organizations are 
functioning in relief work in Tete province as a whole and in the districts 
where we work in particular? In Tete we have only three organizations for 
the whole province doing some limited relief work. And in the district there 
is only one organization, Christian Care. So we are not able to satisfy the 
need. Whenever we have food, it's never enough for a population of about a 
100,000 people. We distribute food, at a rate of about 100 tons of maize 
every month. At times we have to reduce quantities to make sure at least 
everyone gets something. But in doing so there are several problems. The 
first problem now in the region is finding the food. You may have the money, 
but there is nowhere to buy the food, since there is a drought in Zimbabwe, 
and in addition, there is an export ban on al1 food-commodities. Donors are 
not happy for US to buy from South Africa, and there are problems there as 
well as this year there is drought in South Africa too. And there are the 
transport costs. Of course we receive some food from Europe, but at the 
moment we just hope that we wil1 receive the food, we have not yet received 
it. It takes time, maybe to procure the food and als0 to transport it to those 
distant areas and begin distribution. 

Then there is another problem: security of our people who are carrying out 
the relief-work. From experience we know that Renamo's first priority is to 
attack the food-resources, warehouses or trucks delivering food. Their 
second priority is attacking Frelimo. So you know very well and for certain 
that when you are involved in such kind of work, you are the first target of 
the bandit. Not because they don't want the non-governmental organizations 



or persons working in those organizations, but they want the food. That 
experience has led the Mozambican government to set up a procedure. They 
say: "If you are carrying out relief in Mozambique, you hand over al1 the 
food commodities to the 'Department of National Disasters in the Merchan- 
diseY7 and this department created by the government, in conjunction with 
the Frelimo soldiers and the local administration, will carry out relief work". 
The experience of such organizations like 'Red Banner7 who started 
working with this project was that more than 30 % of the food never reached 
the intended target group; it ended up in the camps of soldiers, it ended up 
being marketed by officials. Corruption is everywhere, especially in a situa- 
tion where people are not paid. So having experienced that, we came up 
with a different policy. We said that we would work hand in hand with the 
Department of Emergencies, but in no way would we surrender the food 
stocks for them to distribute, because we were not assured that the target 
population was going to benefit. And here again we provoked trouble with 
those people, because they felt we were becoming too clever, and we were 
preventing them from getting a bit more than they used to get in the past. 
Every day we had problems and we still have these problems, but we stuck to 
our plan and said: "OK, you draw up the plan for distribution, we assess the 
plan for distribution, we will go to the settlements together and distribute 
the food together". And our policy is that we will return whatever remains 
on the truck to the warehouse. But they always say: "There are two more 
villages, who could not attend the distribution because of Renamo activities, 
so would you leave the food, so that the soldiers can take the food to those 
people". And failing to do so leads to arguments. Every day we work under 
threats. You have to be brave, you have to be diplomatic and at times you 
have to give in. Those are some of the problems that we experience in the 
relief-work. 

Another problem is that we receive people coming from the other districts 
of Tete every day, and even from the neighbouring provinces like Zambesia. 
People come to Kombura, because they know that relief work is there. 
Before, some of these people made their way to the refugee camps in 
Zimbabwe, some stayed as displaced people. Now, we have also discovered 
that among the influx of arriving people are some Frelimo soldiers who 
allege that they were freed from Renamo. And at times these people are 
taken too; they are imprisoned by Renamo and sometimes killed by 
Frelimo. When hungry people come, the procedure is that you don7t give 
them food, although you see that these people are starving. Frelimo asked to 
carry out a screening exercise first to see who is Renamo, who is not 
Renamo, where are these people coming from and why are they moving 



from there. And this process might take two days. And at times you may jus 
find a woman lying there dead, who managed to walk al1 that distance, but i 
takes another day for her to get the food. And they are just coming to die, 
waiting at the warehouse. That's where al1 new arrivals come. We know 
when new groups are coming because the warehouse security will always te 
US there are say 50 people there. Then we ask the Frelimo authorities 
"Please would you screen these people, so that we can give them food". Bul 
they do it on their own pace. These are some of the problems. But, there art 
other problems too. One of them is to identify the population, the actual 
population of people in need of food relief. It is difficult, it is almost im- 
possible to carry out some kind of census in those settlements, because it's 
very dangerous. And some settlements are completely inaccessible, so we 
depend on information that reaches US together with those who come. We 
ask them: "How many people do you think are in your village?" One would 
say: "I think we are a hundred", the other one would say: "No, we are thirty' 
another one will say: "No, we are twohundred". Then you sort of figure it 
out. So it is feally difficult to figure out the actual population. But the popu- 
lation is growing on a daily basis. Basically because we are on the border 
with Zimbabwe and carrying out relief work, people from al1 other settle- 
ments head towards this area. 

Having told you about al1 these problems, it might appear there are only 
problems in the Tete province. No, there is also some remarkable progress i 
our work. 
In 1991 we introduced a food-for-work program. The basic idea was to 
make sure that those people who come in the food-for-work program will 
get the food and to make sure that Frelimo or Renamo soldiers don't get 
int0 the arrangement. Moreover, there were no schools, no clinics, no road5 
We could not get to other settlements because there was no road connectin, 
them. We planned to get people to work to build those roads. To do so we 
had to organize the means to these food-for-work groups. This method 
worked remarkably well, because we have now managed to make roads, a 
total of about over 600 kilometres between the settlements. There are 
several settlements now which you can reach with trucks, you can get food 
there because roads are prepared. 
We also started brick-moulding projects for building schools. Generally in 
the area, houses, schools, clinics are built with wood but realizing the 
environmental problems that arise from extensive cutting of trees, we 
thought of enouraging the community to form bricks and build something 
that would last longer. And in this project in particular we wanted to involvc 
as many members of the community as possible so we said: "Each family has 



to come and form not more than 500 bricks per family". The idea was to try 
and involve as many families as possible in this activity. It was not easy. 
Mainly because people were so used to free distribution of relief. Now we 
asked them to work. They say we were just another exploiter and they even 
called me names and called me 'comida-por-trabalho', to those who know 
Portuguese that means 'the food-for-work- man'; the man who compels US to 
work for food. But after having build an exemplaryschool at Mukumbura 
with four classroom blocks and a clinic, the local community appreciated it 
and they were proud of their work. We have always been trying to talk to 
them, not trying to show that we helped them to build the school, but sort of 
admiring them and saying that we didn't know that they could do such 
remarkable work. And asking them: "Don't you think it's good for your 
children?" Then they sort of felt a bit proud and they liked to do it. 
But this is not without its problems as well. People who join the food-for- 
work activkies might get more food than they actually need for the work that 
they do. Or they get the food from food-for-work-activities and from the 
relief work. So they have a bit extra. So what happened with that extra? They 
market it across the border to Zimbabwe, or within the local community and 
it raises complaints. Those other people say: "We are failing to get enough 
relief distribution, because too much is being paid for these other food-for- 
work groups". And now the local communities wil1 always have a ground 
to accuse US, to allege that we are overpaying these groups in food-for- 
work. 

Another very big problem is monitoring. The area that we are talking about 
is a vast area. From the warehouse for the Magoe district to the warehouse 
for the Zumba district we have to travel 600 kilometres, and these are just 
the distances between warehouses. We are not talking of distances from 
warehouses to the various settlements. So the area is vast and very difficult 
to monitor. There are als0 bad roads, the majority of which are infamous for 
ambushes and landmines. But generally we are very encouraged with the 
work that we are doing. We have remarkable support from the Tete governor 
himself. He himself would like to see free food distribution stopped forever 
and food-for-work take its place. But there are als0 limitations we face as 
just one organization operating in that vast area. Even if we would distribute 
al1 our resources by way of food-for-work, that wouldn't be enough because 
the demand is greater than the supply. 

There is als0 another interesting issue -- that of the present negotiations. 
People ask questions: "Do you really see peace coming in Mozambique?" It 
is difficult to tel1 for two reasons. 



It doesn't appear to me that Renamo has control of al1 its groups. There are 
some groups, who might just be malicieus, or  Frelimo or  just armed people 
int0 banditry and who have no communication or  conduct at al1 with a 
leader. So even if the peace agreement might be saved, then these groups 
might still carry on banditry work for some time. This could als0 apply to 
the Frelimosoldiers themselves. It might work in areas where the govern- 
ment is wel1 in control of its soldiers. But in areas like the one I am operating 
in, the Frelimo soldiers themselves are a serious threat. And at times you d o  
not know whether it is Renamo that has burnt down that village or if it is the 
Frelimo army. So both sides seem not to have total control of their fighting 
people. That could be a problem. And secondly, it also seems that in those 
areas that are wel1 controlled by Renamo, they are informed about what's 
going on now. So they are letting people out int0 the settlements and into 
refugee camps that arc under control of Frelimo. Their idea is that their 
people can carry out underground work within those communities. So 
recently we have had situations of 5 minutes of barking guns in the night and 
the next morning we are told: "Within that group of displaced people two 
were shot because they were discovered to be Renamo". And when you talk 
to the people who are coming from the controlled areas, you can never 
know if some of the young people are Renamo. This adds to the problem of 
security in the area. 

Another very outstanding problem is the size of the population in Mozam- 
bique. I'm not an expert in that area, but I think that more than 55% of the 
population, especially in the rural parts of Mozambique, are children 
younger than fourteen. This is caused by the war, the drought and the 
soldiers. When a group cntcrs a settlement, the first thing the soldiers do  is 
to find women to live with. But because there is no family planning, this just 
means producing more children. When that group goes, another group 
comes in and takes over the women. You wil1 find women with nine children 
from four different fathers and when you ask them: "How did you get to 
have nine children with four different fathers", she says: "They are from four 
different groups of Frelimo. At one time I had a Frelimo husband and that 
group was transferred to another province so I had another". That is, I think, 
one major contributing factor to the growth of population. And you can 
imagine that if there is AIDS, (which has not been discovered in the area 
because it is very remote), it wil1 spread like wildfire, because of the sexual 
habits. The orientation with female children is just: "If I just grow to become 
a woman, then 1'11 get someone to marry me". Whether she marries a 
Frelimo soldier, marries across the bordcr int0 Zimbabwe or  Zambia, 
whether she wil1 find a poor old man with six wives, they al1 depend on the 



relief. And it is common! So the population structure is something very 
worrying. 

Now I would like to talk about the situation of the children. The mortality 
rate of children is very high. In every settlement you hear at least once a day 
about two, three children having died. We have a supplementary feeding 
scheme, but without clinics, without a health structure which is effective, we 
can just do very little. And it is not only the children under five years old 
who are affected. I live just opposite a school we built and at least once every 
hour you see one or two or three children being carried away from the 
school. They have fainted, they have no food and eventually you hear that 
one or two of them have died. So it's really a miserable situation in Mozam- 
bique. 

Something has to be done about the war. I don't know if non-governmental 
organizations can influence the reaching of a peace settlement. But the 
mortality rate of children and adults is quite abnormal. You know in Africa 
we have a tradition of crying if somebody dies. We cry almost every day now 
because every day there are dead and these deaths are from hunger, disease 
and the war. 

We thank Dutch Interchurch Aid and its partners very much for the work 
that they are doing. I informed the governor of this invitation and he asked 
me to send his very sincere gratitude to DIA. He says "Of course we are 
losing lives but we admittedly have saved h e s .  We don't knowhow many 
lives we saved. Mavbe", and I think that's correct. "We have saved more lives 
than we have lost". 



Dr. E. Ferrk, research Director, Life &Peace Institute, Sweden 
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THE ETHICS AND PRAGMATICS OF 
INTERVENTION AND MEDIATION 
Dr. E. Ferris 

This paper looks at the ethics and pragmatics of humanitarian intervention 
by non-governmental organizations (NGOs). The whole question of huma- 
nitarian intervention has, of course, become a hot politica1 issue, particular- 
ly in the aftermath of the Gulf War. Governments intervene militarily in 
other states, justifying their actions in the name of humanitarian need.' 
Recent and current debates consider whether, how, by whom, and by what 
criteria the international community can intervene for humanitarian 
reasons. These are exciting and controversial issues where NGOs can make 
a substantial contribution, but this paper looks exclusively at the role of 
NGOs as actors in humanitarian intervention. Unlike the case of govern- 
mental or multilateral intervention where the main focus is on human rights 
violations, I consider here humanitarian assistance in terms of a response to 
people in need - whether that need is the result of war, drought, famine, 
persecution of minorities or other threats to life. 

Before addressing the issue of humanitarian intervention by NGOs, it is 
important to emphasize that al1 international assistance is, in one respect, 
intervention in the affairs of other states. I was in Cambodia recently where I 
was struck by the level of intervention being conducted by the international 
community - intergovernmental organizations, NGOs, governments. 
Among other, hopefully positive consequences, the presence of so many 
expatriates - after more than 15 years of isolation - is seriously distorting the 
country's economy. The peacekeeping forces and humanitarian workers are 
spending over US$.300,000 per day in a country with a per capita income of 
US$150. Similarly, refugee camps have become laboratories for interven- 
tion as NGOs and UNHCR struggle to provide appropriate levels of assist- 
ance. 

So while al1 international assistance may be considered as interventionist, 
for the purposes of this paper, humanitarian intervention is defined as that 
international humanitarian assistance which is provided in a country 
without the forma1 approval of the government. In fact, of course, interven- 
tion by governments or by NGOs is usually not an either-or condition, but 



rather a continuum. In some cases governments rnay tacitly accept a 
crossborder operation or NGOs rnay ignore a governmental prohibition 
against contacts with the opposition. In some cases, NGOs rnay not tel1 the 
government about al1 of the programmes in which they are involved. 

There are also various meanings associated with the word 'humanitarian', 
Larry Minear summarizes the principles for humanitarian action as derived 
from the Geneva conventions and protocols as follows: 
Humanitarian: "concerned with the condition of man considered solely as a 
human being, regardless of his value as a military, political, professional or 
other unit". 
Zmpartial: "dispensing help, relief, and care on the basis of the actual needs 
of al1 victims, whoever they are".2 
In practice, the word 'humanitarian' is used quite flexible. Governments 
increasingly use the word 'humanitarian' to describe their international 
assistance, even when there are clear politica1 dimensions to aid program- 
mes. Within the NGO community, I suspect that we tend to see our own 
intervention as 'humanitarian' and that of groups with whom we disagree as 
being politica1 rather than humanitarian. 
For example, support channelled through one particular liberation move- 
ment rnay be seen by an NGO as humanitarian while support channelled 
through another armed group rnay be viewed as politically-motivated. 
Similarly, questions are raised about the impartial distribution of assistance. 
Should equal amounts of assistance be given to both sides in a conflict - 
even when one group is already receiving sufficient amounts? While 
humanitarian assistance is intended for civilians, in practice it is often diffi- 
cult to deny providing relief assistance to military forces. For example, in 
contested areas of Mozambique, government soldiers charged with protect- 
ing the food often go for three months (or more) without receiving their 
salaries or food rations. In these situations, it is often impractical and 
dangerous to deny assistance to armed forces. 

The term 'humanitarian intervention' itself thus brings up some ethica1 
issues. These dilemmas increase when we consider the situations which rnay 
justify intervention and the criteria for deciding when to intervene. 

WHEN T0 INTERVENE 
NGOs have a fairly long tradition of carrying out humanitarian intervention 
although often it is low-key and unpublicized. Thus churches and other 
organizations played important roles during World War I1 in smuggling Jews 
out of occupied Europe. Human rights organizations rnay work quietly and 



secretly in a particular country both to collect information on human rights 
violations and to provide assistance to victims and their families. Secrecy is 
essential to these clandestine NGO efforts. These efforts may be supported 
by international NGOs, but much of the actual work - and the risks - is born 
by indigenous groups. 

In today's world, there are unfortunately a number of situations in which 
international NGOs undertake humanitarian intervention on a large-scale 
rather than simply developing programmes in accord with governmental 
policy toward NGOs: 
- situations in which large numbers of civilians are victims of war, famine, 

or  human rights abuse and the government is either unwilling to 
acknowledge the problem, unable to cope with the situation, or  may be 
encouraging the suffering of one particular group for politica1 of military 
reasons;" 

- situations where there is large-scale civilian suffering in areas of a country 
which the government does not control or where governmental authority 
has completely broken down; 

- situations where there is large-scale civilian suffering but the government 
places conditions on the provision of assistance which are unacceptable 
to NGOs, either by limiting assistance to one particular group or  by 
continuing military operations which make NGO activity too dangerous. 

In these cases, NGO intervention may be justified - even in the face of 
opposition by the government of the country in which the assistance is to be 
provided. 

NGOs, I should mention, have considerable more freedom to manoeuvre 
than governments or  intergovernmental bodies facing such situations. In 
December 1991, the UN Genera1 Assembly approved a far-reaching resolu- 
tion including a set of guidelines stressing, inter alia, "that humanitarian 
assistance must be provided in accordance with the principles of humanity, 
neutrality, and impartiality; that the sovereignty, territoria1 integrity and 
national unity of states must be fully respected in accordance with the 
Charter of the United Nations; and that, in this context, humanitarian assist- 
ance should be provided with the consent of the affected country and, in 
principle, on the basis of an appeal by that ~ o u n t r y " . ~  In other words, the 
United Nations cannot act without the consent of the affected country to 
provide humanitarian assistance even in the cases mentioned above."n 
practice, of course, the UN has considerable leverage in obtaining that 
consent. The case of Iraq marks an important exception, but for a number of 
reasons, that case is unlikely to set a precedent for future humanitarian 



action (particularly since the Security Council determined that conditions 
in Iraq threatened peace and security and hence the intervention was justi- 
fied under Chapter V11 of the UN Charter. 

What justifies intervention by non-governmental organizations in situations 
where there is large-scale suffering and the government is unwilling or 
unable to respond? In a recent seminar at the Life & Peace Institute where 
this issue was discussed, an NGO representative explained that "we decidec 
to intervene in Eritrea, but decided that conditions were not right for an 
assistance programmc in Renamo-controlled parts of Mozambique". A 
Sudanese lawyer reacted angrily to this explanation, asking: "who7s the we 
that makes such life and death decisions? Who's the we and to whom are 
' we7 accountable?" Questions can als0 be raised, at least in democratic 
societies, about whether NGOs are more representative or closer to the 
'grassroots' than their elected governments. NGOs are accountable to their 
constituencies through their governing bodies; but in practice, of course, thc 
degree of such accountability varies enormously. 
What gives NGOs the right to infringe on national sovereignty? On an 
ethica1 level, NGOs argue that their mission is to assist people in need, 
wherever they are. They often cite international human rights law to argue 
that the victims have rights - rights to life - that may supersede governmenta 
sovereignty. As one of the 'Providence Principles of Humanitarian Action ir  
Armed Conflicts" statcs "where humanitarianism and sovereignty clash, 
sovereignty must defer to the relief of life-threatening suffering'.%ometimes 
NGOs argue that sovereignty rests with the people and when a government 
violates the rights of those people, it forfeits its claim to national sovereignty 
Christian organizations may have a stronger mora1 case in making such argu 
ments in that they base their work on Gospel mandates to help the poorest 
of the poor. The well-known passage in Matthew 25 does not include a 
phrase "with the consent of the affected government" or even "circum- 
stances permitting". 

NGOs are increasingly seeing their primary responsibility as being to suffer- 
ing people rather than to the governments which rule them. As part of a 
larger transnational movement, NGO's are developing crossnational consti- 
tuencies and in some cases arc acquiring transnational loyalties. NGOs have 
been in the forefront of efforts to question national sovereignty in relation- 
ship to human rights issues. Moreover, I would argue that NGOs are primar- 
ily responsible for the growing acceptance of universal standards of human 
rights. Indeed, as Ved Nanda points out, "international human rights issues 
transcend a nation's claim that they are exclusively within the domain of its 



domestic concern. A nation no longer can maintain that the treatment of its 
own citizens is exclusively within its own juri~diction".~ 
Moreover, NGOs are more flexible and 'get away' with humanitarian inter- 
vention because it is appreciated by other actors in the international system. 
The United Nations, for example, was unable to provide assistance in 
Eritrea during the 1984185 famine and donor governments were reluctant 
to directly challenge the Ethiopian government by mounting bilateral airlifts 
of food. But NGOs were able to mount massive cross-border operations in 
Eritrea and to serve as conduits forgovernmental assistance to starving people. 

In other words, for both ethica1 and pragmatic reasons, NGOs have felt 
justified in challenging national sovereignty through humanitarian interven- 
tion. 

But in fact, when governments are really determined to prevent internatio- 
nal assistance by NGOs, they can often do so, as was the case in Cambodia 
during the years of Pol Pot or is presently the case in Tibet. Moreover, 
governments can increase the risk to NGO operations to such a degree that 
their humanitarian work becomes very difficult - as has been the case perio- 
dically with the airlift in Southern Sudan and work with internally displaced 
populations in Lebanon and El Salvador. 

CRITERIA FOR INTERVENTION 
In those situations, where there is large-scale civilian suffering, I suggest the 
following eight criteria as indications of when NGOs can and should act to 
provide assistance even in the absence of official government permission: 
- large numbers of people wil1 die or suffer without relief assistance; 
- provision of relief does not make the conflict worse or lead to reprisals 

against certain groups; 
- humanitarian assistance efforts may create a space for dialogue or peace- 

making; 
- consultation with local groups being assisted is an integral part of the 

process (including security guarantees by rebel armed forces where 
appropriate); 

- there is continuous real assessment by the NGO of the reasons and 
necessity for such intervention; 

- there is transparency about the nature of and the reasons for the interven- 
tion; 

- the work of the UN and/or other regional bodies is not undermined; 
- such operations are feasible on the logistical level without undue per- 

sonal risk to staff. 



In fact, of course, there are problems with al1 of these criteria - both in their 
phrasing and in their implementation. 

I refer here to large-scale civilian suffering. Michael R. Reich has raised a 
number of questions about identifying disasters which are als0 appropriate 
to this discussion. "The concept of a disaster, unfortunately, is not some- 
thing that is intuitively obvious. What are the criteria for deciding when an 
event constitutes a disaster? Who decides the criteria and who decides how 
to apply them? How does it relate to the mass media definition of a disaster: 
And how do you deal with the problem that an event may be a disaster 
according to some empirica1 measure but may not be recognized as such, 
while another that does not meet the criteria may achieve attention on the 
international agenda because of the politica1 situation or mass media activ- 
i t ie~?".~ 

NGOs, perhaps more than governments and intergovernmental actors, are 
influenced by mass media definitions of disasters. In some cases they face 
pressure from their constituencies to do something about the Kurds, Ethio- 
pians or Bosnians because of what they see on their television screens. The 
NCO record - like the record of the UN and governments - is not parti- 
cularly good in responding to atrocities in Burundi and Rwanda or East 
Timor where between 20 and 33 percent of the population died after its 
forcible incorporation into Ind~nes ia .~  

Larry Minear suggests five specific areas where criteria could be developed 
for the international community to determine when intervention should 
take place: 
- the number of persons affected (either as a percentage of the nation's 

population or as an absolute number); 
- the severity of the threat to life (e.g. the likelihood of starvation); 
- the generation of substantial flows of refugees or displaced persons; 
- a pattern of significant human rights abuses; 
- the demonstrated inability of the government to cope with the magnitude 

of the crisis. 
He goes on to suggest that the process of negotiating new ground rules or a 
trigger mechanism would help de-politicize some of the conflicts and might 
gain the consent of a reluctant government or insurgent group of failing that 
could help isolate an entity unwilling to cooperate.1•‹ 

On the international politica1 level some authors argue for codification of 
the conditions under which international intervention is justified. Roger 



Winter for example argues that de dangers of intervention are actually mini- 
mized by codifying, under the auspices of the United Nations, a practica1 
system for intervention. Such intervention would "have to be via a rational, 
responsible system, acceptable to most governments". And if such a system 
is codified and accepted, "it would serve as a deterrent to government's 
abuse of their population". The system should be automatic, that is be 
objectively triggered by events. "A response cannot be left to depend on 
fickle media exposure or fickle public pressure, because in many of the 
worst situations, that does not exist."" Winter and others are talking about 
the need for codifying the conditions under which governments or the inter- 
national community can intervene to provide assistance without the consent 
of the affected government. NGOs have more freedom to take action 
without such public scrutiny. And yet measures to "codify" NGO interven- 
tion, as in Dutch Interchurch Aid's initiative to draft a protocol on NGO 
intervention, are clearly steps in the right direction. 

Once a decision has been made to intervene, other diffic 
actual provision of assistance. Food and relief aid almos 
politica1 faction more than another and some amounts are progably always 
diverted to armed forces. Relief assistance distributed in denamo-control- 
led areas of Mozambique, for example, will strengthen Renamo. And we 
must recognize that food is used as a politica1 weapon not only by repressive 
governments, but sometimes by progressive social groups as well. The scale 
of relief operations may have an unexpected impact. Small-scale relief 
efforts in Somalia will probably intensify the conflicts in that country as 
struggles increase over limited supplies. Relief may als0 be deliberately used 
as a way of supporting a particular politica1 group for liberation movement. 
Food was used by NGOs in Honduras, for example, to attract Nicaraguan 
refugees back to the border where they were more vulnerable to attack and 
forced recruitment by the contras. 
NGOs are sometimes charged with prolonging conflicts by providing assist- 
ance to civilians in rebel-held areas, such as Biafra in the late 1960's and 
Eritrea twenty years later. And there are some cases, such as Biafra, where it 
could be argued that without international assistance rebel forces would have 
capitulated earlier. But these arguments sometimes seem like a justification 
for maintaining the status quo even at the cost of high civilian casualties. 

While NGOs probably have a better record than governments and UN agen- 
cies in working with indigenous, communities and groups, the record is far 
from clear. For example, in the early phases of the cross-border operations 
in Eritrea, different international NGOs worked with the humanitarian arms 



of two different liberation movements (liberation movements which inci- 
dentally went to war against each other in 1981). In both cases, the NGOs 
were able to claim that they were working with local indigenous groups and 
that their assistance was being provided in response to local requests. In 
other cases where the liberation movements have not developed such 
professional expertise or where there are a multiplicity of liberation move- 
ments, a decision to work with one particular group can have significant 
politica1 repercus~ions.~~ 
I suspect that most consultation with affected populations is carried out with 
like-minded groups - who may not be representative of the population as a 
whole. Again, I think the churches are in a stronger position than other 
NGOs when they consult with their church counterparts in the affected area. 
But in some important cases, church agencies have mounted cross-border 
operations over the active opposition of their church counterparts on the 
other side. And churches in places such as Somalia, Afghanistan, Angola or 
Mozambique may either be non-existent, represent a tiny minority of the 
population or be decimated by war. 
Like al1 of these questions, easy answers are elusive. Surveys to determine if 
a particular group is representative of the population are either impossible 
or considered a low priority in light of urgent human need.13 In the end the 
question of which local groups to work with usually comes back to the 
judgement of the NGO staff. 

With respect to the criteria of assessment and transparency, NGOs generally 
do not have a very good track record. NGO decision-making structures are 
not very transparent; decisions to launch a programme or the phase one out 
are usually not public decisions. It seems that logistical factors, personal- 
ities, politica1 orientations of staff making decisions, funding, media cover- 
age, and the presence of capable local NGOs in the region to deliver the 
assistance are the key factors in making such decisions - perhaps more than 
the scale of human suffering. Although I'm not aware of any systematic 
research in the area, the relationship of available funding and humanitarian 
intervention by NGOs needs further exploration.14 

A related question concerns the 'phasing-out' of intervention. While such 
operations may be seen as temporary measures to respond to a particular 
emergency, they have a way of being extended as the emergency continues 
or as subsequent reconstruction or rehabilitation needs become known. But 
an NGO decision to become involved in a particular situation raises expec- 
tations among the local population - expectations which the NGO may have 
no intention of meeting. 



The question of the degree of acceptable danger depends on the NGO and 
my assumption is that NGOs are willing to accept a higher degree of risk - at 
least in some situations -than the UN. In Somalia, international NGOs con- 
tinued to provide relief assistance even after the UN had withdrawn its per- 
sonnel. And in many situations, staff of indigenous NGOs assume risks that 
would be considered unacceptable by outsiders in order to provide emer- 
gency relief in dangerous situations. But there are other risks to NGOs other 
than that of physical security of personnel. NGOs are often reluctant to 
become involved in a cross-border operation for fear of endangering their 
operations on the other side of the border. Thus some agencies active in 
Ethiopia in 198411985 were reluctant to jeopardize their operations there 
by becoming involved in the cross-border operations in Eritrea - even while 
recognizing that the scale of human need in Eritrea and the lack of govern- 
mental assistance made such measures necessary. 

NGOs providing humanitarian assistance in situations of armed conflict 
usually see themselves as distributing relief to keep people alive. But in the 
process of doing so, they may create - or enlarge - the humanitarian space 
for action. In this regard, efforts to provide relief assistance to suffering 
people - whether through humanitarian intervention or through govern- 
mentally-approved programmes - may play a role in the broader context of 
peace-making. 

THE BROADER CONTEXE NGOS, PEACE-MAKING AND PEACE-BUILDING 
In his Agenda for Peace, UN Secretary-Genera1 Boutros Boutros Ghali 
distinguishes between: 
- preventive diplomacy (action to prevent disputes from arising between 

parties, to prevent existing disputes from escalating int0 conflicts and to 
limit the spread of the latter when they occur); 

- peace-making (the process of resolving the issues that have led to con- 
flict); 

- peace-keeping (the work of preserving peace, however fragile, where 
fighting has been halted and to assist in implementing agreements 
achieved by the peacemakers), and; 

- peace-building (action to identify and support structures which wil1 tend 
to strengthen and solidify peace in order to avoid a relapse into conflict.15 

While he argues that "the foundation-stone of this work is and must remain 
the State"16 he als0 emphasizes that non-governmental organizations must 
be involved in the process: "We need to expand the role of non-govern- 
mental organizations in the new and broader peace-keeping operations. 
They have, of course, long been involved in the humanitarian aspects of 



peace-keeping. This has recently been formally recognized in the latest 
Security Council resolution on Somalia, where much of the relief work to be 
protected by United Nations military personal will be carried out by non- 
governmental organi~ations."'~ 
NGOs of course are already involved in al1 of these aspects and in this 
context the question of the provision of relief assistance may be an impor- 
tant catalyst in the movement towards peace. 

In his discussion of preventive diplomacy, the UN Secretary-General and 
other observers have identified a number of actions which can be taken at 
the level of the United Nations: warning mechanisms, regional human rights 
monitors, and respected individuals who can play a role in resolving dis- 
putes as wel1 as preventive deployment of UN forces and establishment of 
demilitarized z o n c ~ . ' ~  
NGOs, particularly those involved in humanitarian assistance, play impor- 
tant roles in al1 of these areas. In order to mount relief operations, informa- 
tion is needed about the scale of suffering, the causes of the violence, and 
trends in the situation. This information often serves as 'early warning' of an 
impending disaster. While the United Nations talks of the need to build up 
its capacity to collect and analyze such information, that information usually 
already exists in the hands of NGOs. Long before the EthiopianIEritrean 
famine of 1984-1985 or the present famine in Somalia or the drought in 
Southern Africa, NGOs were sounding the alarm. NGOs have mounted 
fact-finding missions and pastoral visits to seek ways out of the conflicts. 
NGOs are already playing important - although often unseen - roles in the 
field of prevention. 
But there are limits to the preventive activities of NGOs. As was the case in 
the Horn of Africa in 198411985, even when NGOs warn of impending 
crisis, if the international community does not respond, then early warning 
doesn't serve any purpose. Secondly, it is difficult to mobilize constituency 
support for preventive measure, when NGOs face demands of on-going 
tragedies, it is not hard to generate interest in situations where tragedies 
have not yet. Fact-finding missions to areas of potential conflicts, for 
example, don't receive as much interest or support as missions to areas 
where the suffering is already intense. Another obstacle is the fear that infor- 
mation collected on potential conflicts - on growing popular despair or a 
guerilla insurgency in a given region, for example - will be used by govern- 
ments to repress popular movements. 

Humanitarian agencies may als0 play a role in peace-making. One clear 
example of the way in which the desire to provide relief assistance to suffer- 



front pages of Western newspapers, assistance programmes - even when 
linked with peace-building or peace-making - become more difficult to 
sustain. 

CONCLUDING THOUGHTS 
The question of humanitarian intervention by NGOs raises many ethical 
issues. Decisions about when to intervene, NGO accountability for 
decisions made, which groups to work with, how to balance necessary needs 
for secrecy with transparency of operations, and decisions about when to 
phase out are al1 difficult issues in practice. Also difficult are the broader 
range of questions - why does an NGO decide to launch a cross-border 
operation in one country and not in another where human suffering may be 
equally great? Although it is unlikely that these questions will (ever) be 
resolved through discussions, it is important that on occasion NGOs reflect 
on the broader implications of their assistance work. Sometimes when a 
crisis develops, the awareness of human need and the desire to do some- 
thing is so great that the larger ethical issues aren't discussed (although they 
may come back later). The emphasis is rather on logistical issues - how can 
we get the relief in? Does local group X have the capacity to deliver the 
goods? Where can we get the funds? Sometimes even raising ethical issues 
in the beginning makes NGOs defensive - particularly when staff are over- 
worked in trying to overcome sometimes impossible logistical difficulties. 

And yet as NGOs become more professional in their capacity to deliver 
relief assistance and as they acquire more experience in specific situations, it 
is important that they tackle some of the difficult ethical questions raised by 
humanitarian intervention. While these questions are often raised by indivi- 
duals and by individual NGOs in private meetings, NGOs have a great deal 
of wisdom to offer the broader international community as it debates issues 
related to humanitarian intervention. The initiative by Dutch Interchurch 
Aid to draft an NGO Protocol on "The right to humanitarian assistance in 
conflict situations" is an opportunity for NGOs and others to reflect on the 
ethics and pragmatics of humanitarian intervention. Hopefully, the ques- 
tions raised in the discussions on the protocol will play an important role in 
the broader international policy debate. 
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IS THEREA RIGHT T0 HUMANITARIAN 
A SSISTA NCE? 
Prof. Dr. C. Flinterman 

First of al1 I would like to say, that I consider it to be a great privilege to be 
here and I would like to congratulate Dutch Interchurch Aid with its fortieth 
anniversary. Certainly the draft Protocol is the nicest present DIA could 
wish for itself today and let's see whether we can improve the draft Protocol 
later in the day. 

I'm speaking here today as a lawyer and that means that I'm speaking on a 
different level than those who have spoken before me. It's certainly not my 
intention, although I realize that the draft Protocol is very much a statement 
of mora1 principals, to use a legal yardstick to measure up the Protocol. 
What I would like to do, is to focus in my short presentation on a few legal 
issues, to consider the draft Protocol from a legal perspective. 
Since my time is short, I will first make a few genera1 remarks about the right 
to humanitarian assistance, and secondly 1 will especially focus on Principle 
VII, in which there is a reference to the possible use of armed force in the 
framework of humanitarian assistance actions. First of al1 my genera1 
remarks. 

Is there a right to humanitarian assistance? The first question a lawyer 
should ask him- or herself, is "who could be" or "who is the subject of such a 
right, who is the bearer of such a right?" Is it the individual? Let's first focus 
on the individual being; does each individual being in the world have a right 
to receive humanitarian assistance? As the commentary to the draft Proto- 
col explains itself, in the catalogue of human rights which has been adopted 
so far by the world community, one will in vain look for an individual right 
for individual humanitarian assistance. But that raises the question whether 
there is a need to amend the international catalogue of human rights and 
fundamental freedoms. For that reason I think it7s of some use to have a brief 
look at the international catalogue, the Intern 
has been developed since 1948 and even bef0 
important building on human rights and fund 
erected, and today there are more than 75 rele 
tions and declarations in the field of human rights. Moreover, and eve 



more important, there is a wide variety of supervisory procedures, which 
have been accepted by states, parties to specific treaties, such as the state 
complaint procedure, the individual complaint procedure, and the state 
reporting procedure. But also, supervisory procedures which are directly or 
indirectly based on the Charter of the United Nations itself. I may refer to 
rapporteurs, who have been appointed by the Commission on Human 
Rights for specific countries around the world, and I may refer to thematic 
rapporteurs, such as the rapporteur for executions, the rapporteur for 
torture, and the working-group on detention. The subject of fundamental 
rights and freedom has als0 found expression in the detailed international 
humanitarian law, composed among others of the Conventions of Geneva of 
1949 and the additional protocols thereto. Those conventions, those proto- 
cols, refer to the humanitarian needs of people in times of internal, inter- 
national armed conflict, and they refer, amongst others, to the care which is 
always due to the wounded, the sick, and to the protection of the civilian 
population. 
International human rights law and international humanitarian law contain 
together a certain set of minimum humanitarian standards, which are appli- 
cable in al1 situations, including internal violence, disturbances, tensions 
and public emergency, and which can not be derogated under any circum- 
stances. These standards must be respected, whether or not a state of emer- 
gency has been proclaimed. These minimum standards are, as are al1 other 
human rights, based on the assumption of the obligation of the state to 
promote such rights, to protect such rights, to guarantee such rights, and to 
secure those rights. 
By now, in 1992 you could say, that al1 states can be held accountable and 
responsible if they violate such rights. The promotion and the protection of 
human rights is not completely within the domestic jurisdiction of a par- 
ticular state. And states can hold each other accountable in the many fora 
which have been created both at the regional and international levels, and 
not only states, but als0 non-governmental organizations and individuals 
themselves can do so. My point is that an individual right to humanitarian 
assistance does not add, does not give any additive value to the existing cata- 
logue of human rights, because the right to humanitarian assistance, the right 
towards a state in a sense that a state has the obligation to protect, promote, 
secure and guarantee human rights is already implied in many if not most of 
the much more detailed rights in the existing human rights catalogue. That's 
my first point. 

The next question then is, if there is not a need for an individual right to 
humanitarian assistance, at least if not in legal terms, there may be such a 



need in mora1 terms. Is it perhaps necessary or desirable that states would 
have a right to humanitarian assistance, a right to render humanitarian 
assistance in those cases, in which the existing mechanisms which can be 
used around the world and in the world community are not sufficient, are of 
no help in a particular situation. Sometimes the procedures take a long time. 
Sometimes governments of states do not at al1 accept any criticism of the 
situation of human rights in their country. Sometimes it is impossible to 
address a particular situation, for example the human rights situation in 
some of the big powers, let's say China. It is impossible for the world com- 
munity, within the United Nations framework as such, to address the human 
rights situation in China. Sometimes people continue to suffer, despite the 
efforts made by the world community to have an impact on the restauration 
of conditions under which human rights could flourish. So, in other words, 
the question is: do states als0 have the right, to come to the rescue of those 
suffering human rights violations in other states? Do states have a right to 
intervene in other states in order to create conditions for the full promotion 
and protection of human rights? Do states have a right to humanitarian 
assistance? Well, I think that it is necessary here to distinguish three situa- 
tions, which have been in my opinion a little bit confused in the present 
draft Protocol and in the commentary to the draft Protocol. 

- The first situation: There is humanitarian assistance by states and inter- 
national organizations in cases of natural disaster or man-made disasters, 
in order to alleviate the plague of the victims, without the use of armed 
force. Well, in my opinion, international law does not contain any pro- 
hibition against states rendering humanitarian assistance to the peoples 
of other states, who are the victims of natural disasters or man-made 
disasters, so long as no armed force is used. That's true for states, but als0 
non-governmental organizations do have such a right, such a possibility 
under international law. There are no rules under international law pro- 
hibiting non-governmental organizations or even individuals, to render 
humanitarian assistance in such cases. You could even take a futher step 
and argue on the basis of article 55 and 56 of the United Nations Charter, 
that states are obliged to render such humanitarian assistance in cases of 
violations of human rights as a consequence of man-made or natural 
disasters. And I think that the principals contained in the draft Protocol 
can be of great use in thinking further about this issue of humanitarian 
assistance in such emergency situations. 

- Secondly, there comes the issue of the use of armed force, which is only 
contained and referred to in one line in the draft Protocol. The second 



situation I would like to distinguish, is the utilization by the Security 
Council of its powers under Chapter V11 of the Charter. Chapter V11 
refers to the action with respect to threats to the peace, breaches of the 
pcacc and acts of aggrcssion. So there is the utilization by the Security 
Council of its power to adopt enforcement measures in relation to situa- 
tions of large-scale violations of human rights. O r  to phrase it a little 
differently; is it allowed for the Security Council, for the United Nations, 
to adopt enforcement measures, including the use of armed force, in 
cases of gross violations of human rights within the boundaries of a 
specific member state of the United Nations? But there is a problem, 
because article 39 of the United Nations Charter provides that the 
Security Council may only adopt such enforcement measures in cases of 
a threat to the peace or  a breach of the peace, and so far the term "peace" 
has been understood as "international peace". The relation between gross 
violations of human rights and the maintenance of peace is not always 
clear, but in my opinion, and also in the opinion of the two Advisory 
Committees of the minister of Foreign Affairs in the Netherlands (on 
international law and on human rights and foreign policy), there can be 
situations in which large-scale violations of human rights can indeed be 
considered to be a threat to the peace. Implying, that the Security Council 
then could adopt enforcement measures in order to restore the peace I 
think that there is a need to draw up genera1 guidelines and principles, 
which would help the Security Council to use this power. The following 
criteria have been put forward in the two advisory committees (one of 
which I'm chairing) and may be of interest here. 
a. First of all, there should be an emergency situation in which funda- 

mental human rights are threatened such as the right to life, but also 
the right to food when there is a situation of starvation caused by the 
government. An emergency-situation is the first criterion. 

b. Secondly, the enforcement measures, including the use of armed force 
adopted by the Security Council, should be proportionate to the emer- 
gency situation. F.irst of all, the principle of proportionality, which is 
such an important principal, not only of course in law but als0 in 
ethics, implies firstly that other measures than the use of armed force 
should have been utilized. Among these are the mechanisms which 
exist within the United Nations framework in the field of human rights. 
Secondly, the principle of proportionality refers to the way in which 
armed force is being used. And thirdly, the principle of proportionality 
refers to the duration or  the timeperiod in which armed force is being 
used for humanitarian purposes. It is clear of course that such enforce- 
ment measures for humanitarian purposes wil1 have an impact on the 



politica1 structure of the country in which human rights violations are 
taking place. 

c. A third, genera1 criterion is that the impact on the politica1 structure of 
the intervention, taken by the United Nations, should be restricted to 
the minimum. But of course, sometimes changes will be needed in the 
politica1 structure in order to make it possible that human rights and 
fundamental freedoms will be respected. 

That is the second situation. The Security Council of the United Nations, 
should be made competent by way of a liberal interpretation of article 39 
of the United Nations Charter to adopt enforcement measures for 
humanitarian purposes. 

- The third situation. Should it als0 be allowed that one or more specific 
states, without the authorization of the United Nations, intervene in 
another state in which large-scale violations of human rights and funda- 
mental freedoms are taking place? Is it als0 allowed under international 
law for individual states, either on their own or in cooperation with other 
states, without the authorization of the United Nations, to intervene in 
other states, in which large-scale, massive, violations of human rights are 
taking place? Well, that7s the situation which we lawyers cal1 the situation 
of humanitarian intervention. At the Same time it is the most debatable 
situation. Before the Second World War quite often the doctrine of 
humanitarian intervention was referred to as a justification for interven- 
tion in other states. Even a long time ago, a countryman of ours, Grotius, 
stated that "...a state may intervene in another state, when that other state 
behaves in such a way that it shocks the conscience of mankind". But, 
fortunately in 1945 the United Nations Charter was adopted, and in the 
United Nations Charter the cornerstone article is 2, section 4, which 
refers to the prohibition of the use of armed force, except in two circum- 
stances, the collective and individual self-defence and secondly the situa- 
tion in which the United Nations Security Council adopts enforcement 
measures on the basis of Chapter VII. And the question now is, in light of 
the tragic terrible situations in some countries around the world, whether 
there is a need to revive the doctrine on humanitarian intervention, or in 
terms of the conference of today: should the world community recognize 
a right to render humanitarian assistance, including the right to use armed 
force by individual states? Well, again I refer to the advisory report of the 
two advisory committees of the Dutch minister of Foreign Affairs, where 
it was said that under the present state of human rights international law, 
the use of armed force for humanitarian purposes by individual states 
may be allowed under very, very exceptional circumstances, under the 



strictest conditions. And one is when the United Nations is unable, or 
unwilling, to act itself, even after repeated genuine efforts to use the 
United Nations machinery. And furthermore, the other criteria for 
actions by the United Nations Security Council I mentioned are also 
applicable here. 

Some conclusions, and one final remark. First of all, in my opinion there is 
no need, at least seen, from the rather restricted view of a lawyer, for the 
formulation of an individual right to humanitarian assistance. 
Secondly, humanitarian emergency assistance in cases of natura1 disasters or 
man-made disasters, not involving the use of force, is allowed under 
present-day international law. There is, however, a need for further guide- 
lines, contingency programmes and close coordination between states, 
inter-governmental organizations and non-governmental organizations. 
Thirdly, the Security Council is entitled to take enforcement measures for 
humanitarian purposes on the basis of Chapter VII. No amendment of the 
Charter is needed but the criteria and guidelines for such enforcemcnt 
actions for humanitarian purposes should be drafted in the near future. 
Finally, and with a great deal of caution, I would say that in very, very excep- 
tional circumstances, states may, individually or together, be entitled to 
intervene in other states, even using armed force for humanitarian purposes, 
under the strictest conditions. But, as a final remark, the use of force should 
always be an "ultimum remedy", a last resort. There is no doubt about that. 
It's much more important, I think, or equally important, that states, al1 states 
in the world community, are urged to ratify the present-day international 
covenants and other instruments in the field of human rights and the field of 
international humanitarian law. Non-governmental organizations have an 
important role to play there. It's furthermore important that new mecha- 
nisms of supervision and implementation be developed, next to the already 
existing machinery, which should be utilized to its maximum. And I undcr- 
stand that today some reference has been made to procedures of factfinding 
to human rights monitors around the world, to observers, to emergency 
sessions of human rights organs and humanitarian law organs within the 
United Nations framework, to early warning systems and maybe also to the 
establishment of the office of a High Commissioner for Human Rights 
within the United Nations framework dong the model of the High Commis- 
sioner for Refugees. 
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I would like to make some genera1 remarks provoked by the discussions 
today. These remarks wil1 be related to the possible impact and significante 
of the Protocol. 

This morning, I was struck by the introduction by Mr. Childers on the 
character of the United Nations. He was quite right and I share his critica1 
comments. But I think we have to be aware of the chasm in international law 
between the principal of self-determination and the prohibition of seces- 
sion. As we al1 know, the prohibition of secession prevails over self-determi- 
nation outside the colonial context, on the condition that the government of 
the state concerned acts in conformity with the right to self-determination 
that the government of the state concerned acts in conformity with the right 
to self-determination of peoples. The right to self-determination means 
being able to express themselves on their own politica1 and economic future, 
cultural aspects, and so on and so forth. These aspects of the right to self- 
determination as means of realization should be respected at al1 times by the 
government on penalty of being confronted with a claim to self-determina- 
tion by a group seeking to create their own state. However the new Secre- 
tary-Genera1 seems to oppose this idea and he is strongly against what he 
calls 'the mushrooming of states', I don't think that his fear is in accordance 
with the principals of international law because if a people are oppressed - 
and usually the situation of oppression emerges when there is need for 
humanitarian assistance, humanitarian enforcement - such a situation 
justifies a claim to self-determination in the form of secession and merging 
with, another state or establishing their own state. What the Secretary- 
Genera1 should be worrying about is the cause of such claims, leading to a 
'mushrooming' of self-determination, because if a state is established in such 
a situation by people - as in Yugoslavia, as in the Balkan states and else- 
where - then the international community should be worried about the 
impact on international cooperation of the conditions which gave rise to the 
establishment of the state. 

The idea of having more states is not in itself frightening. According to esti- 
mates in human rights circles we presently have in the world about 250 
oppressed peoples. That means that the number of states would increase by 



another 250 and then we would have 400 or 450 new states. I don't think 
that is frightening. We have more than 400 international governmental orga- 
nizations and over 4,000 international non-governmental organizations, not 
including Dutch Interchurch Aid, which doesn't meet the definition of inter- 
national non-governmental organizations but rather is a Dutch national 
non-governmental organization. Well, if such a network of cooperation 
between states and between peoples exists, then you can imagine that 400 
states will not automatically affect this kind of cooperation on the condition 
that the new states are willing to cooperate. And I think that the United 
Nations under the present Charter is fully in the positibn to secure such a 
situation, because the Charter itself gives conditions for membership and 
for the continuation of membership. States must be willing and capable to 
fulfil the obligations of the Charter. But what we have seen during the Cold 
War and what we have seen recently, is that the United Nations itself does 
not take these conditions seriously. And that is very much regrettable 
because that is the cause of the bad functioning of the Unted Nations in my 
opinion. If a state is not fulfilling any longer the conditions of membership, 
then such a state can be suspended or expelled. It never happened. Not even 
Yugoslavia was suspended by not accepting the credentials of the govern- 
ment and by not accepting the idea that Serbia and Montenegro can claim 
being the successor of former Yugoslavia. 
The Same holds true for the Security Council, because the non-permanent 
members of the Security council should be selected - according to the 
Charter - on their conduct in supporting actively the means and purposes of 
the United Nations at large, including the maintenance of international 
peace and security. Probably today President Sukarno of Indonesia will 
claim that the Untied Nations should be more democratically organised and 
that the voice of the Third World should have more impact. He is wrong in 
my opinion because the Third World has a tremendous impact, and their 
force is quite strong. For quite some time the United Nations was blocked 
from smooth functioning, due to the majority, the automatic majority of the 
Third World in the General Assembly. In the Security Council the develop- 
ing countries together have a veto as each decision of the United Nations 
Security Council requires nine votes including the permanent members. 
There are eight representatives of developing countries and these eight can 
block every decision of the United Nations Security Council. This holds the 
condition that the government representatives are not corrupt and that they 
are not giving in to pressures of the United States or others, that loans will 
be refused or donations will nol be given etcetera. So within the context of 
the letter and spirit of the present Charter it is possible to have a well- 
functioning Genera1 Assembly and a well-functioning Security Council. 



And in my opinion the non-governmental organizations should insist on 
this interpretation of the Charter, without pressing to amend the Charter. 

It was rnentioned this morning that there should be criteria. There are 
criteria; the United Nations Development Fund has presented three reports 
on human development. The first includes an effort to draft a human develop- 
ment index and the second has a human freedom index. The human free- 
dom index includes a ranking of states on the basis of their politica1 freedom 
conduct; 38 of the 88 selected states have a score of less than 10 points out 
of 40. Most of them are countries in the Middle East, in Africa, in Asia or in 
the former USSR. The governing body of the United Nations Development 
Program was quite furious about this effort. But this effort shows what can 
be done on the basis of international criteria. The third report includes a 
political freedom index. That is a little less forma1 and is meant to enhance a 
constructive dialogue between the United Nations and the states about poli- 
tical freedom. This effort is very important, maybe more effective than the 
first one to rank states. Anyhow, the non-governmental organizations should 
support the UNDP in its efforts to draft criteria and to apply them. And I 
think personally that the next Development Report should include a so 
called social index, that means a social freedom index base on the imple- 
mentation of economic, social and cultural rights. 

The addressees of the Protocol, are in my opinion states, international orga- 
nizations and non-governmental organizations. May I repeat her only one 
contribution to the discussion in our working group on legal aspects, and 
that is that the Protocol should be named "The duty to humanitarian assist- 
ance in conflict situations", because it is easier to identify the addressees of 
the duty of the assistance than to give the impression to the victims that they 
have any right to humanitarian assistance. Probably they are not so con- 
scious any more of their living that they can think of having a right, let alone 
a right to humanitarian assistance. But if it is clear to the United Nations, to 
states and to non-governmental organizations that they have a duty to huma- 
nitarian actions, then I think that would be a step forward if that would be 
generally recognized. I hope that the initiative of Dutch Interchurch Aid can 
have this consequence in the near future. 



This brochure can be obtained at 
Dutch Interchurch Aid 
P.O. Box 13077 
3507 LB Utrecht, The Netherlands 
Tel:(31) 30 710614 
Fax:(31) 30 717814 
Price: Dfl. 9,50 
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